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STATEMENT OF QUESTIONS PRESENTED 

1. Whether, in the absence of any express statutory au¬ 
thorization, the National Labor Relations Board has any 
power to disbar from practice before it a member of the 
bar of one of the States. 

2. Whether Sec. 3(a) of the Administrative Procedure 
Act prohibits the National Labor Relations Board from sub¬ 
jecting a member of the bar to a hearing looking towards 
his disbarment in the absence of regulations previously pro¬ 
mulgated and published in the Federal Register announc¬ 
ing substantive standards of practice requirements and pro¬ 
cedural methods for vindicating those standards. 

3. Whether resort to the courts under Sec. 10 of the Ad¬ 
ministrative Procedure Act before rather than after the 
illegal procedure is completed is timely. 
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John L. Camp. 
Appellant, 


JURISDICTIONAL STATEMENT 

This is a civil action arising under Sec. 3 of the Adminis¬ 
trative Procedure Act, 60 Stat. 236, 5 U.S.CJL Sec. 1002. 
The Complaint for Injunction and Declaratory Judgment 
was filed in the United States District Court for the District 
of Columbia on March 16,1950 (Jt. App., 1-7). 

Jurisdiction in the District Court was invoked under 28 
U.S.C. Sec. 1331 and Sec. 10(c) of the Administrative Pro¬ 
cedure Act (Jt. App., 1). 

On August 2, 1950, appellant filed his notice of appeal 
from the final judgment of the District Court, entered July 
17,1950 (Jt. App., 18), dismissing the complaint and deny¬ 
ing appellant’s motion for summary judgment. 

This Court has jurisdiction of the appeal by virtue of 28 
U.S.C. Sec. 1291. 
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STATEMENT OF THE CASE 

In October, 1949, appellant, a member of the bar of the 
highest conrt of the State of Texas, appeared as attorney 
for one of the parties to an nnfair labor practice proceed¬ 
ing commenced by the General Connsel of the National 
Labor Relations Board, herein called 4 ‘the General Coun¬ 
sel” and “the Board”, respectively, pnrsnant to Sec. 10(b) 
of the National Labor Relations Act, as amended, 61 Stat. 
136, 29 U.S.C. Snpp. I, Sec. 141 et seq., herein called the 
“Labor Relations Act”. 

On October 26, 1949, dnring the course of a hearing be¬ 
fore a Trial Examiner of the Board in this case and in cir¬ 
cumstances not material to the case at bar, appellant struck 
another attorney who represented the General Counsel at 
such hearing. 

Acting pursuant to Sec. 203.44 of the Board’s Rules and 
Regulations, Series 5 1 the Trial Examiner immediately 
excluded appellant from further participation in the hear¬ 
ing before him. 

On November 25, 1949, appellees, upon the petition of 
the General Counsel, issued an order (Jt. App., 7, 8) di¬ 
recting appellant to show cause why he should not be barred 
from further practice before the Board or why the Board 
should not take other appropriate disciplinary action 
against him. The order did not specify or even suggest 
what other disciplinary action appellees might propose to 
take. 

Appellant does not in this proceeding contest the pro¬ 
priety of the action of the Trial Examiner in excluding him 
from further participation in the unfair labor practice hear¬ 
ing or the validity of the Board’s regulation pursuant to 

1 This regulation provides as follows: 

**203.44 —Contemptuous conduct; refusal of witness to answer quae- 
lions .—Contemptuous conduct at any hearing before a trial eTmminer 
or before the Board shall be ground for exclusion from the hearing. The 
refusal of a witness at any such hearing to answer any question which 
has been ruled to be proper shall, in the discretion of the trial examiner, 
be ground for striking all testimony previously given by such witness on 
related matters.” 


which the Trial Examiner acted. He does, however, main- 
tain that appellees were without any authority whatever 
to issue their order to show cause dated November 25,1949, j 
or their subsequent orders. The proceedings instituted j 
against appellant by appellees and the procedure to which ; 
they have subjected and are subjecting him are herein re¬ 
ferred to as the “disciplinary proceedings” and “the dis- ! 
ciplinary procedure”, respectively. 

Subsequent to the issuance by appellees of their order to 
show cause dated November 25,1949, appellant, on Decem¬ 
ber 16,1949, hied with the Board a motion to dismiss (Jt. 
App., 8,9), asserting appellees’ lack of authority to conduct 
disciplinary proceedings against him, and asserting further 
the provisions of Sec. 3(a) of the Administrative Procedure j 
Act which expressly prohibit appellees from requiring ap¬ 
pellant to resort to the disciplinary procedure which they 
have adopted. 

On January 26,1950, appellees issued an order (Jt. App., j 
10) fixing a time within which to reply and reserved ruling 
on appellant’s motion to dismiss. 

On January 30, appellant submitted to appellees a mo¬ 
tion for reconsideration of their refusal to pass upon his j 
motion to dismiss and on the following day appellees issued 
a further order (Jt. App., 11) denying appellant’s motion 
to dismiss “without prejudice to the right of [appellant] 
to renew his motion to dismiss and request oral argument 
thereon after he files response to the order to show cause 
. . and further ordering an extension of time for the 
filing of response to their order to show cause. 

On February 8, 1950, appellant filed with appellees an 
answer in which, inter alia, he reasserted his motion to 
dismiss the disciplinary proceedings and requested an op¬ 
portunity for argument on such motion. 

On February 17, appellees issued a further order (Jt. 
App., 12) directing that a'hearing be held before a Trial 
Examiner of the Board on the General Counsel’s petition 
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and appellant’s answer and reserving ruling on all other 
motions. 

Thereafter, by order dated March 15, 1950, the Chief 
Trial Examiner of the Board issued an order directing that 
a hearing be conducted before a Trial Examiner of the 
Board on March 23,1950, at Rankin, Texas (Jt. App., 13). 

STATUTES, REGULATIONS OR RULES INVOLVED 

l 

Relevant portions of the National Labor Relations Act, 
as amended, the Administrative Procedure Act and the 
Rules and Regulations of the Board are set forth in the 
appendix. 

STATEMENT OF POINTS 

1. The Board has no statutory or other authority to dis¬ 
bar from practice before it members of the bar of the 
various states. 

2. Even if the Board possesses some inherent power to 
disbar a member of the bar, it has not exercised that power 
in the manner required by Sec. 3(a) of the Administrative 
Procedure Act and the procedure to which appellees are 
subjecting appellant is therefore illegal. 

3. Resort to the Courts for relief from appellees’ illegal 
action before instead of after it is fully consummated was 
timely. 

4. Appellant has already been subjected to and will con¬ 
tinue to be subjected to grave and irreparable injury for 
which he has no other adequate remedy in any court Ac¬ 
cordingly, Sec. 10 of the Administrative Procedure Act 
authorizes the District Court and this Court to review and 
restrain the illegal action of appellees. 

5. Because there is no material issue of fact and ap¬ 
pellant is entitled to judgment as a matter of law, this 
Court should grant his motion for summary judgment 
granting a permanent injunction against further illegal 
action by appellees. 
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SUMMARY OP ARGUMENT 

Appellant will show that appellees have no authority 
whatever to conduct the disciplinary proceedings which 
they have initiated nor to subject him to the disciplinary 
procedure which they have adopted, and that, conceding, 
arguendo, the existence of the power, they are expressly 
prohibited by Sec. 3(a) of the Administrative Procedure 
Act from carrying on such disciplinary proceedings or re¬ 
quiring appellant to resort to the illegal disciplinary pro¬ 
cedure which they have adopted and applied against him 
without prior publication in the Federal Register of ap¬ 
propriate substantive and procedural rules. 

Appellees’ action in initiating and carrying on the illegal 
disciplinary proceedings in violation of law has subjected 
and will continue to subject appellant to great and irrepar¬ 
able injury for which he has no other adequate legal remedy 
in any court, or indeed, any other remedy at all, and he 
is therefore entitled to equitable relief to enjoin appellees 
from further subjecting him to irreparable injury in vio¬ 
lation of statute. He is entitled to such relief against the 
individual action of appellees beyond their statutory powers 
under familiar common law principles and in any case he 
is entitled to relief under Sec. 10(c) of the Administrative 
Procedure Act, because the orders heretofore issued in the 
course of the disciplinary proceedings and appellees’ re¬ 
peated refusals to discontinue the disciplinary proceedings 
constitute illegal “final agency action” within the mean¬ 
ing of that term as used in Sec. 10(c) of the Administrative ! 
Procedure Act, for which appellant has no other adequate 
remedy in any court 

Appellant’s resort to the courts for relief before the il¬ 
legal action is fully consummated rather than after it is 
completed is timely. Any other view would make a sham 
of the right conferred by Sec. 3(a) of the Administrative 
Procedure Act to be free from being compelled to resort 
to unpublished procedures. 

. 
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Appellant, therefore, contends that he is entitled to the 
summary declaratory judgment and permanent injunction 
as prayed for in the complaint and in his motion for sum¬ 
mary judgment because there is no genuine issue between 
the parties as to any material fact and that he is entitled 
to such relief as a matter of law. 

ARGUMENT 

i 

L The Disciplinary Proceeding Instituted By Appellees 
And The Disciplinary Procedure Adopted By Them Are 
Without Statutory Or Other Authorization And Are 
Expressly Prohibited By Section 3(a) Of The Adminis¬ 
trative Procedure Act. 

A. Appellees Have No Statutory Or Other Power To 
Discipline Members Op The Bar. 

1. No statute expressly authorizes appellees to sub¬ 
ject appellant to disciplinary proceedings. 

At the outset it may be observed that when Congress has 
deemed it desirable to do so it has, by specific legislative 
action, authorized certain administrative agencies of the 
federal government to take action, including disbarment, 
against persons practicing before them. Congress has 
done so in the case of the Patent Office where, by statute, 
provision is made for both revocation by the Patent Office 
of a lawyer’s right to practice before it and for judicial re¬ 
view of such revocation, 35 U.S.C. Sec. 11. Comparable spe¬ 
cific authorizations have also been granted by Congress to 
the Treasury Department, 5 TJ.S.C. Sec. 261, the Veterans 
Administration, 38 U.S.C. Sec. 102, and the Interior Depart¬ 
ment, 5 U.S.C. Sec. 493, although in the case of these three 
agencies no express statutory provision for judicial re¬ 
view of agency disbarments is made. We know of no other 
legislative authorization to any administrative agency to 
discipline members of the bar and specifically we are aware 
of no statute authorizing the Board to do so. 






The Labor Relations Act. The Board was created by 
and its powers and functions are defined in the Labor Rela¬ 
tions Act. Bnt nothing in this Act authorizes the Board 
to conduct disciplinary proceedings against a member of the 
bar or to require members of the bar to resort to a dis¬ 
ciplinary procedure such as appellees have instituted 
against appellant. 

Insofar as relevant here, the Labor Relations Act au¬ 
thorizes the Board— 

(a) to investigate questions of representation and to 
hold hearings in connection therewith and to certify rep¬ 
resentatives of employees [Sec. 9(c)], 

(b) whenever it is charged that any person has engaged 
in an unfair labor practice, to issue complaints, hold hear¬ 
ings and issue cease and desist orders [10(b) and (c)], 
which orders may be enforced by decree of a Circuit Court 
of Appeals [Sec. 10(e)], and may be reviewed upon the 
petition of any person aggrieved thereby [Sec. 10(f)], and 

(c) whenever it is charged that any person has engaged 
in an 


unfair labor practice within the meaning of Sec. 
8(b) (4) (D), to hold a hearing and determine the dispute 
out of which such unfair labor practice shall have arisen and 


to make a decision thereon [Sec. 10(k)]. 

These are the only hearings and procedures which the 
Board is authorized by its basic statute to conduct A brief 
examination of each of the three types of proceedings re¬ 
ferred to will disclose that the disciplinary proceeding 
which appellees have initiated against appellant is none of 
these. 

Representation Proceedings Under Section 9 of the La¬ 
bor Relations Act. Section 9(c) of the Labor Relations Act 
authorizes the Board to conduct investigations, hold hear¬ 
ings and make certifications upon the petition of interested 
employees, labor organizations, or employers raising ques¬ 
tions as to the representation of employees within units 
deemed appropriate for the purpose of collective bargain- 
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The certifications resulting from Sec. 9 proceedings do 
not constitute orders of the Board and hence are not review- 
able as such, AFL v. NX JUS., 308 U. S. 40. Being expressly 
authorized by the statute, the holding of such hearings may 
not be restrained or enjoined at the instance of a private 
party, Ohio Power Company v. NXJtX., 164 Fed. (2d) 275 
(CA 6, 1947). Only when a certification, resulting from 
such a proceeding, is made the basis of an order of the 
Board issued pursuant to Sec. 10(c), can any person be 
said to be aggrieved thereby and hence entitled to judicial 
review. Pittsburgh Plate Glass Co. v. NXJ13., 313 U. S. 
146-154. As to Board certifications arising out of repre¬ 
sentation proceedings, therefore, the Labor Relations Act 
is held, by implication, to preclude judicial review. 

Obviously, the disciplinary proceeding here complained 
of is not a proceeding authorized by Sec. 9 of the Act and 
the hearing which appellees have ordered to be held is not 
a hearing of the type contemplated by Sec. 9(c). 

Unfair Labor Practice Proceedings under Sec. 10 of the 
Labor Relations Act. Whenever it is charged that any per¬ 
son has engaged in an unfair labor practice as defined in 
Sec. 8 of the Labor Relations Act, the Board or any agent 
designated by it for the purpose is authorized by Sec. 10(b) 
to issue a complaint and hold hearings thereon and if, upon 
the preponderance of the testimony, the Board shall be of 
the opinion that any person named in the complaint has en¬ 
gaged in any such unfair labor practice, the Board is au¬ 
thorized by Sec. 10(c) to state its findings of fact and issue 
an order requiring such person to cease and desist from 
any such unfair labor practice. 

As to such orders, and such orders only, Sec. 10(e) au¬ 
thorizes the Board to petition a United States Circuit Court 
of Appeals for an order of enforcement and Sec. 10(f) pro¬ 
vides that any person aggrieved by such an order (Le., a 
Board order directing some person to cease and desist from 
an unfair labor practice) may petition a United States Cir¬ 
cuit Court of Appeals for the modification or setting aside 
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of such an order. As to Board cease and desist orders in un¬ 
fair labor practice cases, the Labor Relations Act thus pro¬ 
vides a special statutory method of judicial review. 

But it is evident that the disciplinary proceeding initiated 
by appellees and the entire disciplinary procedure being 
pursued by the appellees, are not authorized by Sec. 10 of 
the Labor Relations Act. Appellant is not charged with 
the commission of an unfair labor practice. The proceed¬ 
ings therefore find no statutory warrant in Sec. 10 of the 
Labor Relations Act and it is evident that the special statu¬ 
tory method of review provided by Sec. 10 for unfair labor 
practice orders is not applicable to any future order that 
appellees may issue ordering appellant’s disbarment from 
future practice before the Board or ordering any other dis¬ 
ciplinary action against him. 

Jurisdictional dispute proceedings wider Sec. 10(h) of 
the Labor Relations Act. Section 10(k) of the Act author¬ 
izes the Board to hold hearings and to issue decisions in 
relation to jurisdictional disputes between two or more 
labor organizations. Plainly, the disciplinary proceeding 
here complained of is not one embraced within the Sec. 
10 (k) authorization. 

The Labor Relations Act thus expressly authorizes the 
Board to conduct certain proceedings, hold hearings and 
issue certifications and orders. As to some of these pro¬ 
ceedings, the Labor Relations Act is held to preclude judi¬ 
cial review; as to others, it provides a special statutory 
method of review. But the disciplinary proceedings of 
which appellant complains here is not one authorized any¬ 
where in the Labor Relations Act. Legal sanction for such 
proceedings and such procedure must be sought elsewhere. 


2. In the absence of express statutory authorization 
appellees have no power to conduct disciplinary 
proceedings against the appellant. 


Conceding that they can point to no express statutory 
authority for the disciplinary proceedings and procedure 


ang 
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to which they are subjecting appellant, appellees rest their 
defense of these proceedings upon the proposition that the 
Board has inherent powers to conduct disciplinary pro¬ 
ceedings against appellant and that this power is derived 
by implication from the express powers which, in the ag¬ 
gregate, create it an administrative agency of the United 
States entrusted with the task of protecting commerce 
from obstruction due to certain labor disputes. In sup¬ 
port of this proposition appellees have placed reliance on 
various cases which assert the general proposition ‘ 1 that 
the lawful delegation of a power carries with it the au¬ 
thority to do whatever is reasonable and appropriate 
properly to effectuate the power.” None of the cases deal 
with the existence of agency power to discipline members 
of the bar in the absence of statutory authorization. We 
do not disagree with the general proposition asserted that 
expressly delegated powers carry with them, by implica¬ 
tion, such incidental powers as may be necessary to make 
effective the powers expressly delegated. We may concede 
that the express power to conduct representation hearings 
under Sec. 9 and unfair labor practice hearings under 
Sec. 10, together with the power conferred by Sec. 6 to make, 
in the manner prescribed by the Administrative Procedure 
Act, such regulations as may be necessary to carry out the 
provisions of the Labor Relations Act, carry with them the 
power to exclude from a particular hearing a practitioner 
guilty of misconduct. This is the power asserted by the 
Board in Sec. 203.44 of its regulations. This is the power 
which has already been fully exercised against appellant. 

But the question is whether the power to disbar appel¬ 
lant from all future proceedings before the Board or to 
subject him to unspecified further discipline is to be im¬ 
plied as one necessary to make effective the Board’s powers 
to conduct hearings of the type expressly authorized by 
statute. For this proposition, the cases relied on by ap¬ 
pellees afford no support whatever. It must be borne in 
mind that their argument in this respect is that the Board 


possesses this power inherently, not that it is adequately 
conferred by implication in Sec. 6 of the Labor Relations 
Act conferring general authority on the Board to make 
rnles and regulations necessary to carry out the provisions 
of the Act. 

For reasons shortly to be indicated we do not see great 
profit in the inquiry as to whether the Board possesses such 
an inherent power. For, as we show infra, even if the Board 
be thought to possess such powers, inherently or by au¬ 
thorization implied from Sec. 6 of the Labor Relations Act, 
the Board has not even purported to exercise those powers 
in the manner required by law. 

However, since appellees have heretofore pressed the 
point so strenuously, account should be taken of what the 
actual state of the law on this question appears to be. 

Such judicial authority as there is on this subject wholly 
fails to support appellees ’ broad proposition. Some state 
courts have held that prescribing qualifications for ad¬ 
ministrative practice is an inherent judicial power which 
may not, even when expressly authorized by statute, be 
exercised by administrative agencies. See e.g., Tumulty v. 
Rosenllum, 134 N.JJL. 512, 48 AtL (2) 850 (1947); Clark 
v. Austin, 101 SW (2) 977 (Mo. 1937); SJiortz v. Farrell, 
193 AtL 20 (Pa. 1937); People v. Goodman, 8 NE (2) 941 
(HI. 1937, cert. den. 302 U. S. 728). 

Although the federal courts have not, so far as we can 
discover, gone so far, none of them have ever purported 
to sustain an exercise of administrative power to discipline 
or disbar an attorney for which no statutory authorization 
was cited. 

In Garfield v. U. 8. ex rel. Stevens, 32 App. D. C. 109 
(1908) this Court sustained administrative action taken by 
the Secretary of the Interior under the express authoriza¬ 
tion contained in what is now 5 U.S.C. Sec. 493. The Court 
reviewed administrative disbarment action taken prior to 
the express Congressional authorization pursuant to the 
general statute authorizing heads of executive departments 
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“to prescribe regulations, not inconsistent with law, for 
the government of his department, the conduct of its officers 
and clerks, the distribution and performance of its busi¬ 
ness ...” 5 U.S.C. Sec. 22. The Court did not purport to 
pass upon the extent of the authority granted by 5 U.S.C. 
Sec. 22, nor on the question whether the Secretary possessed 
any inherent power to disbar. In view of 5 U.S.C. Sec. 493, 
the Court stated: 

“Nor is it necessary to consider whether the Secre¬ 
tary, who in these matters is vested with judicial power, 
and whose relations to attorneys practicing before his 
department are substantially the same as that of a 
court to attorneys admitted to its bar, has any inherent 
power in such matters of which the statute is merely 
declaratory.” 

In Phillips v Ballinger, 37 App. D. C. 46 (1911) plaintiff 
sought to contest the validity of an order to show cause why 
the Commissioner of Pensions should not recommend plain¬ 
tiff’s disbarment to the Secretary of Interior. Holding 
that the plaintiff’s “right to appear before the Interior 
Department is not an inherent right but a privilege granted 
by law and subject to such limitations and conditions as 
are necessary for the protection both of the Department and 
the public” (p. 50), this Court stated that what is now 5 
TJ.S.C. Sec. 493 “in terms” authorized the adoption of the 
regulations in issue. In dictum it reviewed the earlier 
authority exercised by the Secretary of Interior under the 
more general provisions of 5 U.S.C. Sec. 22 but made no 
reference whatever to the possibility of an inherent power 
in the Secretary apart from some statutory base. The 
Court said (p. 49): 

“As noted in Garfield v. U. S_prior to the Act of 

July 4, 1884 (23 Stat at L. 98, chap. 181) the regula¬ 
tion and control of agents and attorneys before the 
Pension Bureau ‘seemed to have been governed ex¬ 
clusively by regulations adopted by the Secretary’. 
How the Act of 1884 came to be passed is explained in 
the Stevens case, and, owing to the view we take of that 
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act, it is unnecessary to consider whether it constitutes 
anything more than a legislative sanction of the prac¬ 
tice theretofore existing. Prior to the passage of the 
Act, the Secretary certainly had the power to prescribe 
rules governing the conduct of agents and attorneys in 
his Department. (Sec. 161, Rev. Stat. U. S. Comp. 
Stat. 1901, p. 80 [5 U.S.C. 22]. This would seem to in¬ 
clude the power to exclude such agents and attorneys 
as the Secretary, after notice and hearing, should find 
no longer entitled to enjoy the privileges theretofore 
granted. ’ ’ 

In Goldsmith v. JJ. 8. Board of Tax Appeals, 270 U. S. 
117 (1926) the Supreme Court sustained the Board of Tax 
Appeals’ refusal to admit to practice before it a certified 
public accountant pursuant to rules of practice adopted 
under the authority of a statute providing that “the pro¬ 
ceedings of the Board and its divisions shall be conducted 
in accordance with such rules of evidence and procedure as 
the Board may prescribe.” In sustaining the refusal of 
admission, the Court relied not upon any concept of in¬ 
herent power in the agency but upon the proposition that 
the power was comprehended within the statutory author¬ 
ization to adopt rules of evidence and procedure. 

Thus the cases dealing with the field of administrative 
authority over matters of practice and discipline wholly 
fail to support appellees’ proposition that the Board pos¬ 
sesses inherent power to disbar and discipline members of 
the bar. 

The question remains, therefore, whether the power to 
disbar and discipline is, as appellees assert, one necessary 
for carrying into effect the express powers granted to the 
Board. The answer to this question will be suggested by 
inquiry as to the precise purpose of the disciplinary pro¬ 
ceedings which appellees have instituted against appellant. 
Quite plainly the Board possesses no power, inherent or 
otherwise, to punish, as such. Nor can the proceedings be 
sustained as an exercise of the Board’s implied power to 
take action necessary to assure the orderly conduct of its 
authorized proceedings. The power asserted by Sec. 203.44 







of the Board’s Rules and Regulations is an exercise of this 
power, OJcin v. SJE.C., 137 F(2d) 398, 399 (CCA 2, 1943). 
But, as we have shown, that power has already been exer¬ 
cised by the Trial Examiner against appellant, and ap¬ 
pellees make no showing that the protection of the orderly 
conduct of its proceedings requires that they be permitted 
to go further and exclude appellant from all participation 
in future proceedings or to subject him to other unspecified 
disciplinary measures. On its face, the power to exclude 
from a particular proceeding for actual misconduct therein 
would seem to be adequate to protect the legitimate objec¬ 
tives of the Board. 

The fact is that the power to disbar appellant or subject 
him to other unspecified disciplinary measures is not a 
power necessary to assure the orderly conduct of its author¬ 
ized proceedings. As this Court has pointed out, 

“It is not by way of punishment, however, that the 
offending attorney is disbarred; but the court in such 
cases exercises its discretion, whether a party whom it 
has formerly admitted to the privilege of an attorney 
is a proper person to be continued on the roll or not.” 
Duke v. Committee on Grievances of the Supreme Court 
of the District of Columbia, 82 F. (2) 890, 894, 65 App. 
D. C. 284, cert. den. 298 U. S. 662. 

But appellees have plainly indicated that the purpose of 
this proceeding is to punish (and thereby deter others from 
like conduct) appellant, and not to ascertain whether he is 
a proper person to be continued on the non-existent roll of 
attorneys admitted to practice before the Board. In their 
“Opposition to Petition for Temporary Injunction During 
Pendancy of Appeal”, they state (at p. 6): 

“... If the proceeding now before the Board is to ac¬ 
complish its purpose as a deterrent to other attorneys 
from being tempted to follow plaintiff’s example, it 
should be concluded with the least possible delay.” 

' 

Appellees have suggested no reason why such a power 
should be deemed necessary to carry into effect the express 


powers granted to the Board. On its face, no snch power 
can be said to be necessary to accommodate the only legiti¬ 
mate interest of the Board, namely, assuring the orderly 
and proper conduct of its authorized proceedings. 

That this power—to disbar and further discipline—un¬ 
like the power to exclude from particular proceedings for 
actual misconduct, is not one reasonably necessary to the 
effective conduct of its authorized business is persuasively 
indicated by the fact that during a not uneventful history 2 
of 15 years, the Board has never once until now felt the 
necessity to exercise such a power, and has not even now by 
rule or regulation announced the existence or scope of the 
asserted power, or the manner and circumstances under 
which it may be exercised. Although it has, by regulation 
(Sec. 203.44) asserted the different power concededly need¬ 
ful to orderly conduct of its proceedings, it has not even, as 
some administrative agencies have, felt it necessary to 
establish any controls, by regulation or otherwise, on the 
admission of persons to practice before it. 3 And the Chair¬ 
man of the Board, one of the appellees herein, presumably 
speaking for the Board, has certainly intimated that the 
Board did not understand itself presently to possess such 
disciplinary powers as appellees now, for the first time, 
purport to assert. When a proposal was before the 80th 
Congress to regulate the whole subject of admissions and 
disbarments of practitioners before administrative agencies, 
appellee Herzog commented on the provisions of a proposed 
bill directing administrative agencies to issue regulations 
providing for various disciplinary measures against prac¬ 
titioners and said: 

“The provisions outlined above would bring about a 

• See e.g„ Press Co. Inc. v. NAJtJS., 118 P. (2d) 937, 940, 964 (App. 
D. C.); NJLJiJZ. v. Baldwin. Locomotive Works, 128 F. (2d) 39, 45-46, 
(CA, 3); NJLJtJI. v. Weirton Steel Co., 135 F. (2d) 494, 496-497 (CA, 
3). 

'Statement of appellee Herzog, Hearings on HJEL 2657 before Sob- 
committee No. 2 of the Committee on the Judiciary of the House of 
Representatives, July 9,11, etc., 1947, hereinafter cited as "Hearings on 
HJEL 2657”, p. 455, Serial No. 15 (G.P.O. 1948). 
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substantial change in the Board’s practice, for the 
Board maintains no roll of practitioners. Except for 
a rule prohibiting former employees from appearing 
before it in connection with appropriate cases which 
were pending before the Board during their employ¬ 
ment the Board has imposed no limitations or require¬ 
ments on the right of either lawyers or nonlawyers to 
appear before it. The National Labor Relations Act 
[Sec. 10 (b)] and the Board’s rules [Rules and Regula¬ 
tions, Series 4, Secs. 203.31 and 203.52 (a)] permit any 
party to appear in person, by counsel, or by other rep¬ 
resentatives. 

• • • 


“Although attorneys have engaged at times in ex¬ 
tremely provocative and even contemptuous conduct 
before the Board and its trial examiners, the Board 
has disciplined such attorneys in extremely rare in¬ 
stances, and then only by exclusion from participation 
in the hearing. On the other hand it is noteworthy that 
the courts have at times commented in seriously ad¬ 
verse fashion upon the conduct of attorneys for re¬ 
spondents in certain Board cases. E.g., NX.R.B. v. 
Baldwin Locomotive Works (128 F. 2d 39, 45-46 (CCA 
3)); Press Co., Inc. v. NXJIX. (118 F. 2d 937, 940, 
954 (App. D. C.)); see also NXJR.B. v. Weirton Steel 
Co. (135 F. 2d 494, 496-497 (CCA 3)). We accordingly 
approve in principle of measures such as those con¬ 
tained in section 7 which would have the effect of 
vesting in administrative agencies the power normally 
inhering in any judicial body to maintain the dignity 
of their proceedings by regulating, if necessary, the 
conduct of persons appearing before them.” 4 

Moreover, as we shall show in the next section, Congress 
has convincingly evidenced its view that no such power in¬ 
heres in administrative agencies. 

Consequently, we think appellees’ attempted justifica¬ 
tion of the disciplinary proceedings as one inherently au¬ 
thorized must fail. 


‘Id. pp. 466, 457. 


17 


3. Section 6(a) of the Administrative Procedure Act 
deprives the Board of any power it might pre¬ 
viously have had to disbar or discipline members 
of the bar. 

Although appellees assert that the Board’s power to 
carry on disciplinary proceedings against appellant is dis¬ 
tilled from the totality of powers expressly conferred by 
the Labor Relations Act on the Board and is in no way 
derived from Sec. 6 of that Act in particular, it may be well 
to take account of that section. It provides: 

“Sec. 6. The Board shall have authority from time 
to time to make, amend, and rescind, in the manner pre¬ 
scribed by the Administrative Procedure Act, such 
rules and regulations as may be necessary to carry out 
the provisions of this Act.” 

To the extent that the Goldsmith case may be thought to 
constitute authority in relation to the disbarment or dis¬ 
ciplining of members of the bar, as well as in relation to 
initial admission of non-members of the bar to practice be¬ 
fore an administrative agency, the provisions of Sec. 6 of 
the Labor Relations Act may be thought to constitute a 
grant of power equivalent to the powers granted the Board 
of Tax Appeals to prescribe rules of evidence and proced¬ 
ure. 

But even if this general authorization to make regula¬ 
tions be thought substantially equivalent to the regulation 
making power of the Board of Tax Appeals and otherwise 
adequate to sustain disbarment regulations a& well as regu¬ 
lations governing admission, we think that the situation 
was changed by Sec. 6(a) of the Administrative Procedure 
Act and that since enactment of that legisla,tion in 1946, no 
administrative agency, absent express statutory authori¬ 
zation, has power to disbar or otherwise pass upon the 
qualifications of a member of the bar (as distinguished 
from non-lawyers) to practice before it. Section 6(a) of 
the Administrative Procedure Act provides: 
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“a) Appearance .—Any person compelled to appear in 
person before any agency or representative thereof 
shall be accorded the right to be accompanied, repre¬ 
sented, and advised by counsel or, if permitted by the 
agency, by other qualified representative. . . . Nothing 
herein shall be construed either to grant or to deny 
to any person who is not a lawyer the right to appear 
for or represent others before any agency or in any 
agency proceeding.” 

The legislative history of the Administrative Procedure 
Act reveals that “the use of the word ‘counsel’ means law¬ 
yers”* and that in the absence of specific statutory au¬ 
thorization (which the Board obviously does not possess) 
the Board has no discretion to deny to members in good 
standing of the bar the right to appear before it in its 
proceedings. In the course of a colloquy between Senator 
McCarran, Chairman of the Senate Judiciary Committee, 
who was in charge of the Administrative Procedure Bill, 
and Senator Ferguson, the following occurred: 

“Mr. McCarran. [Reading] ‘The final sentence pro¬ 
vides that the subsection shall not be taken to recog¬ 
nize or deny the right of nonlawyers to be admitted 
to practice before any agency, such as the practitioners 
before the Interstate Commerce Commission.’ 

“That has become quite an outstanding practice. 
[Reading] ‘The use of the word ‘counsel’ means law¬ 
yers. While the subsection does not deal with the mat¬ 
ter expressly, the committee does not believe that agen¬ 
cies are justified in laying burdensome admission re¬ 
quirements upon members of the bar in good standing 
before the courts.. The right of agencies to pass upon 
the qualifications of nonlawyers, however, is expressly 
recognized and preserved in the subsection.’ 

“Mr. Ferguson. Mr. President, will the Senator yield? 
“Mr. McCarran. Yes. 


•Report of the Committee on the Judiciary, United States Senate, on 
S. 7, S. Kept. No. 752, 79th Cong., 1st Sess., reported in “Administrative 
Procedure Act, Legislative History”, Sen. Doc. No. 248, 79th Cong., 2d 
Sess. (1944-46), hereinafter cited as “Legis. Hist., APA”, p. 205; Report 
of the Committee on the Judiciary, House of Representatives, on S. 7, 
H. Rept. No. 1980, 79th Cong., 2d Sess., reported in Legis. Hist., APA, 
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“Mr. Ferguson. The last sentence read by the able 
Senator would indicate that if a member of the bar 
was in good standing before the bar he would have the 
right to appear. Only with respect to nonmembers of 
the bar could the agency make determination as to 
whether they have the qualifications to appear before 
it. 

“Mr. McCarran. That is correct.’’' 

This authoritative exposition of the provisions of the 
Administrative Procedure Act is, without more, persuasive 
that since the enactment of that legislation the Board is 
without power to conduct the disciplinary proceedings. 

Moreover, an amendment was offered in the House by 
Rep. Kefauver which would have authorized any member 
of the bar of the highest court of his state or of the Supreme 
Court of the United States to practice before any agency 
“ Provided, however , That an agency shall for good cause 
be authorized by order to suspend or deny the right to prac¬ 
tice before such agency.’’ This amendment was rejected 
by the House, it being understood that the bill, without 
amendment, conferred an unqualified right upon members 
in good standing of a bar to practice before administrative 
agencies not possessing special statutory powers/ 

Further evidence of the Congressional understanding 
with respect to the power of administrative agencies, absent 
express statutory authority, to regulate admission and dis¬ 
barment of members of the bar is shed by the report of the 
House Committee on the Judiciary on H. R. 4446, a bill 
introduced in the 81st Congress, and based upon the similar 
bill, H. R. 2657, upon which hearings were held in the 80th 
Congress. 

Commenting on the provisions of Sec. 7 of H.R. 4446, 
which provides for disciplinary proceedings against lawyer 
and non-lawyer practitioners before administrative agen¬ 
cies, authorizing an agency to disbar non-lawyer practi¬ 
tioners and to recommend to appropriate courts judicial 


• Legis. Hist. APA, p. 318. 

T Legis. Hist. APA, pp. 401-405. 
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discipline in the case of lawyer practitioners, the House 
Judiciary.Committee stated: 

“The first sentence of this section recognizes for the 
first time in statutory language that it is appropriate 
for administrative agencies to utilize a variety of dis¬ 
ciplinary powers. The courts have long done so, where¬ 
as statutes relating to the administrative process have 
been barren or fragmentary on the subject. The sec¬ 
ond sentence recognizes the necessary difference in the 
exercise of the ultimate form of discipline in the case 
of the nonlawyer as compared with the lawyer. The 
former has not been admitted to practice by courts and 
hence is not subject to judicial discipline. The latter 
has been so admitted, there exists a ready forum for 
disciplinary proceedings, and any such action solely 
by an administrative agency is bound to have effect 
upon a lawyer’s standing before the bar. Consequently, 
it is the design of this bill that the right to administra¬ 
tive practice shall, for appropriate cause, be revoked 
by administrative agencies in the case of nonlawyers 
and by judicial authorities in the case of lawyers except 
in the single case of the Patent Office, where by statute 
provision is made for both revocation by the adminis¬ 
trative agency of a lawyer’s right to practice and for 
judicial review thereof (35 U.S.C. 11). The bill would 
thus supersede the present authority of the Treasury 
Department (5 U.S.C. 261), the Veterans’ Administra¬ 
tion (38 TJ.S.C. 102), and the Interior Department (5 
U.S.C. 493)/ 

Thus the provisions of Sec. 6(a) of the Administrative 
Procedure Act, as authoritatively explained by its legisla¬ 
tive sponsor, negates the continued existence of any power 
which administrative agencies may have had prior to 1946, 
to take action against members of the bar such as appellees 
have and are taking against appellant. And Congressional 
expressions in connection with legislative proposals to 
grant limited agency powers to discipline, corroborates the 
view that Congress does not understand administrative 

* Report of the Committee on the Judiciary on H.R. 4446, House Report 
No. 905, 81st Congress, 1st Session, p. 9. 
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agencies presently to possess power, in the absence of ex¬ 
press statutory authorization, such as appellees are exer¬ 
cising against appellant. 

B. Even Ip It Be Assumed That The Boaed Possesses 
Power, Under Proper Circumstances, To Conduct 
Disciplinary Proceedings Against Appellant, It 
Has Not By Published Regulation Purported To 
Exercise That Power In The Manner Required 
By Sec. 3(a) Op The Administrative Procedure Act 
And Appellant May Not Be Required To Respond 
To Appellees’ Order To Show Cause. 

Although we have shown that the Board has no power 
or authority to conduct disciplinary proceedings against 
appellant under any circumstances, we do not, as indicated 
supra, believe this question to be of controlling importance 
in this case because even if it be assumed that power exists, 
it is plain that that power has not been exercised in the 
only manner permitted by law. In other words, even if it 
be assumed that, as appellees assert, the power to conduct 
disciplinary proceedings is one necessarily implied from 
the aggregate of its other expressly granted powers, or that 
Sec. 6 of the Labor Relations Act provides an adequate 
statutory base for the issuance of regulations governing 
practice, disbarment or other disciplinary measures to be 
taken against members of the bar, the Board has never pur¬ 
ported assert the power in the manner required by Sec. 
3(a) of the Administrative Procedure Act.’ The only reg¬ 
ulations bearing on matters of practice before the Board 
and its agencies are those contained in Sec 203.44, 203.91 
and 203.92 of the National Labor Relations Board Rules 
and Regulations, Series 5. These sections provide as fol¬ 
lows: 

“See. 203.44 Contemptuous conduct; refusal of wit¬ 
ness to answer questions .—Contemptuous conduct at 

* Letter from appellee Herzog to Subcommittee of the House Judiciary 
Committee, April 24, 1947, quoted supra. 
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any hearing before a trial examiner or before the 
Board shall be ground for exclusion from the hearing. 
The refusal of a witness at any such hearing to answer 
any question which has been ruled to be proper shall, 
in the discretion of the trial examiner, be ground for 
striking all testimony previously given by such witness 
on related matters. 

“Sec. 203.91 Prohibition of practice before Board of 
its former region employees in cases pending in re¬ 
gion during employment. —No person who has been an 
employee of the Board and attached to any of its re¬ 
gional offices shall engage in practice before the Board 
or its agents in any respect or in any capacity in con¬ 
nection with any case or proceeding which was pend¬ 
ing in any regional office to which he was attached dur¬ 
ing the time of his employment with the Board. 

“Sec. 203.92 Same; application to former employees 
of Washington staff. —No person who has been an em¬ 
ployee of the Board and attached to the Washington 
staff engage in practice before the Board or its agents 
in any respect or in any capacity in connection with 
any case or proceeding pending before the Board or 
any regional offices during the time of his employment 
with the Board.” 

1 Obviously, the regulations governing practice by former 
Board employees have no relevance to this case. 

The procedure provided by Sec. 203.44 has already been 
fully exercised against appellant who was forbidden by the 
Trial Examiner to participate further in the hearing of 
the case in which the conduct giving rise to these proceed¬ 
ings occurred. 

Plainly, none of the regulations adopted by the Board 
and published in the Federal Register in the manner pre¬ 
scribed by the Administrative Procedure Act contain any 
substantive standards relating generally to admission and 
practice before the Board or to the circumstances under 
which disbarment or any other disciplinary measures may 
be taken against any practitioner before the Board nor do 
they contain any statement of the procedure which the 
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Board may employ to vindicate alleged transgressions of 
such unarticnlated substantive standards of conduct. 

Section 2(c) of the Administrative Procedure Act defines 
the term “Rule” to mean— 

“the whole or any part of any agency statement of 
general or particular applicability and future effect 
designed to implement, interpret, or prescribe law or 
policy or to describe the organization, procedure, or 
practice requirements of any agency ...” [Emphasis 
supplied.] 

It is evident that the disciplinary proceedings which ap¬ 
pellees have initiated against appellant are designed to 
vindicate the “practice requirements” of the Board. As to 
any such “rules”, Sec. 3(a) of the Administrative Pro¬ 
cedure Act provides: 

“(a) Rules.—Every agency shall separately state 
and currently publish in the Federal Register . . . 
(2) statements of the general course and method by 
which its functions are channeled and determined, in¬ 
cluding the nature and requirements of all formal or 
informal procedures available . . ., and (3) substan¬ 
tive rules adopted as authorized by law and statements 
of general policy or interpretations formulated and 
adopted by the agency for the guidance of the public 
but not rules addressed to and served upon named 
persons in accordance with law. No person shall in 
any manner be required to resort to organization or 
procedure not so published.” 

As has been indicated above, the Board has not adopted 
any substantive rules embodying its “practice require¬ 
ments” as required by Sec. 3(a) of the Administrative 
Procedure Act and consequently the prohibition of the last 
sentence of that subsection is applicable to the disciplinary 
proceeding and the disciplinary procedure to which ap¬ 
pellees have been and are subjecting appellant. 

Appellees seek to avoid the impact of this express man¬ 
date by asserting that this provision was not intended to 
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relieve a person from the consequences of his failnre to 
abide by a procedure of which he has had actual notice on 
the ground that he did not receive the constructive notice 
provided by the statute. They also quote from certain 
interpretative comments made by the Attorney General 
concerning the Administrative Procedure Act. The Attor¬ 
ney General observed that “If a person has actual notice 
of a rule, he is bound by it.” 92 Cong. Rec. A. 2987-2988 
(Senate Document No. 248, 79th Cong., Second Session, 
p. 415. 

It is true that appellant had actual notice of the issuance 
of appellees’ “Rule to Show Cause”. We do not argue 
that this Rule to Show Cause should have been published 
in. the Federal Register. But we do assert that the statute 
requires that substantive rules relating to admission or 
disbarment and to the procedure for vindicating these rules 
of practice are required by the statute to be published and 
that no amount of actual notice of the commencement of 
an unpublished procedure to vindicate unpublished sub¬ 
stantive standards will meet the requirements of the statute. 

Appellees seek to meet this proposition merely by as¬ 
serting, first, the existence of an inherent power in the 
Board to disbar and discipline practitioners before it and, 
second, that even without any announcement of substantive 
standards, appellant must have known that the conduct for 
which he is charged would be the type of conduct warrant¬ 
ing action such as appellees have taken against him* In 
their points and authorities in support of their Motion to 
Dismiss below, they stated: “Indeed, under any rule the 
Board may have issued, the misconduct charged here would 
have been within it The rule would thus have been super- 

10 Appellees rely on the following consideration: That an administrative 
agency “is not precluded from expounding the standards involved in the 
exercise of a power on a case to case basis.” Obviously this argument 
affords no support for appellees since the basic difficulty is that no stand¬ 
ards have ever been announced which might be expounded on a case to 
case basis. What appellees really propose is to formulate the standards, 
i-e., to legislate, on a case to case basis. None of the cases cited will 
sustain such a burden. 
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fluous.” Here, of course, appellees referred not to their 
Buie to Show Cause but to a substantive rule embodying 
the standards of conduct to be exacted of practitioners and 
the procedure by which such standards are to be vindicated. 
But to assert that they are to be relieved from compliance 
with the express mandate of Sec. 3(a) (2) because they have 
charged appellant with a type of misconduct which would 
have been within any rule which they might have, but have 
not in fact, promulgated is in all respects comparable to 
the assertion that one may properly be convicted in a Fed¬ 
eral Court of the crime of arson (even though no statute 
defines the crime) since any legislature would certainly 
have made this practice a crime had it thought to legislate 
on the subject. 

Appellants ’ misapprehension of the requirements of the 
statute is sharply exposed by their contention that although 
the Board might, “if it chose, publish rules stating the 
grounds upon which persons might be admitted and ex¬ 
cluded from practice before it_it is no more required by 

Sec. 3(a) (3) to do so than it is required by that section to 
publish by general rule the acts which constitute the unfair 
labor practices it deals with in the exercise of its regular 
adjudicatory functions.” (Appellees’ Points and Author¬ 
ities, p. 14, in support of Motion to Dismiss, in the District 
Court.) The fallacy of this argument is, of course, that, 
while the Labor Relations Act itself defines the substantive 
unfair labor practices and prescribes in detail the procedure 
for hearings and decisions with respect to them, it is wholly 
silent both as to the substantive standards governing admis¬ 
sion and practice and as to the procedure for vindicating 
any such standards. Section 3(a) of the Administrative 
Procedure Act does not, of course, require a repetitive pub¬ 
lication in the Federal Register of express statutory enact¬ 
ments. But if its mandate is to have any meaning, it must 
be read to require prior publication of otherwise unex¬ 
pressed substantive standards of conduct and procedure 
relating thereto. 
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Clearly, the exception for rules addressed to and served 
upon named persons is inapplicable to this proceeding be¬ 
cause such rules must be addressed to and served upon 
named persons “in accordance with law.” As we have 
shown above, no provision of law authorizes the disciplinary 
proceeding and procedure which appellees have initiated. 
Appellees point to no statute authorizing such proceedings 
nor do they cite any valid regulation—or any regulation at 
all—purporting to authorize the Board to proceed by rule 
nisi against named persons to vindicate unexpressed stand¬ 
ards governing the conduct of members of the bar prac¬ 
ticing before it. We have already shown that nothing in 
the Labor Relations Act authorizes this type of proceeding 
or procedure. That Act is explicit as to the proceedings, 
hearings and procedures which it authorizes the Board to 
(conduct and pursue. But disciplinary proceedings and this 
disciplinary procedure are nowhere authorized. Conse¬ 
quently appellees cannot justify the disciplinary procedure 
because the rule nisi is one addressed to a named person. 
The issuance of the rule nisi is not “in accordance with 
law.” 

Because the Board has not formulated and published in 
the Federal Register whatever rules of practice it may 
deem appropriate for the guidance of the conduct of mem¬ 
bers of the bar practicing before it, appellees may not now 
require appellant to resort to a previously unannounced 
procedure to vindicate unstated substantive standards of 
conduct. 

By the last sentence of Sec. 3(a) of the Administrative 
Procedure Act, Congress made it unmistakably clear that 
one in the situation of appellant may not be required to 
respond to, or at his peril participate in, or in any way be 
subjected to, a procedure not previously announced and de¬ 
scribed by publication in the Federal Register, nor may he 
be subjected to legal disabilities for violation of substantive 
rules of conduct not so published. By their disciplinary 
proceeding and procedure instituted against appellant, ap¬ 
pellees have violated both of these prohibitions. 


27 


The reports of both the House Judiciary Committee 11 
and the Senate Judiciary Committee, 12 leave no doubt that 
the Congress meant what it said in Sec. 3(a). Both com¬ 
mittee reports state: 

“The requirement that no one shall ‘in any manner* be 
required to resort to unpublished organization or pro¬ 
cedure protects the public from being required to pur¬ 
sue remedies that are not published as required by the 
section.* * 

And the Supreme Court has clearly indicated that the 
courts must equally give effect to this legislative mandate. 
See United States v. Morton Salt Co., et al., 338 U. S. 632, 
70 S. Ct. 357, 364-366, where the Court examined closely the 
published regulations of the Federal Trade Commission 
and concluded that they adequately announced the chal¬ 
lenged procedure. See also Wong Yang Sung v. McGrath, 
339 U. S. 33, 41; Kristensen v. McGrath, — App. D. C. —, 
179 F. (2d) 796, 799. 

We have shown that the disciplinary proceedings com¬ 
menced against appellant and the disciplinary procedure 
adopted in connection therewith are wholly illegal because 
beyond the power of the Board to pursue and that, in any 
event, even if the existence of the power be conceded, they 
are illegal because that power has not been exercised in the 
only manner permitted by Sec. 3(a) of the Administrative 
Procedure Act, namely after the publication in the Federal 
Begister of a statement of the substantive standards of 
conduct to which members of the bar must adhere and of the 
procedure by which violations of such standards are to be 
vindicated. 

Appellees* conduct of the disciplinary proceedings and 
procedure contrary to statute may therefore be regarded 
as the tortious action of the members of the Board in their 
individual capacities, and subject to judicial correction in 
an action against appellees. Permoyer v. McConnaughy, 140 


11 Legis. Hist. APA, p. 266. 
* Id. p.198. 
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U. S. 1,14; Scully v. Bird, 209 U. S. 481; Philadelphia Co. v. 
Stimson, 223 U. S. 605. Even if the action of appellees be 
thought to be the official action of the Board, it is subject to 
judicial review and correction under Sec. 10 of the Admin¬ 
istrative Procedure Act. 

We turn therefore to a showing that the other prereq¬ 
uisites to judicial intervention are present in this case. 

IL Appellant Is Entitled To Judicial Restraint Of 
Appellees’ Illegal Action At This Time. 

A. No Statute Precludes Judicial Review Ob Pro¬ 
vides A Special Review Proceeding Relevant To 
The Disciplinary Proceeding And Procedure 
Complained Op. 

Under Sec. 10 of the Administrative Procedure Act, ad¬ 
ministrative actions are not reviewable when such review is 

precluded by statute. Kristensen v. McGrath, _App. 

D. C. _, 179 F. (2d) 796, 799. Statutes precluding ju¬ 

dicial review may do so expressly or by clear and affirma¬ 
tive indication. 

As is shown above, the Labor Relations Act has been held 
to preclude judicial review of Board certifications of rep¬ 
resentatives under Sec. 9 of the Act. But since the pro¬ 
ceeding here complained of is not one authorized by the 
Labor Relations Act or other statute, and is expressly for¬ 
bidden by Sec. 3(a) of the Administrative Procedure Act, 
it is evident that this action is not precluded by any statute 
expressly or impliedly. 

Nor is this action improper because of the availability of 
some special statutory review proceeding relevant to the 
subject matter involved. As is pointed out above, the Labor 
Relations Act does provide a special statutory method of 
review of orders of the type authorized under Sec. 10 of the 
Labor Relations Act, i.e., unfair labor practice cease and 
desist orders. But the orders and the procedure complained 
of here are nowhere authorized and no method of review of 
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any kind, other than an action of the present type, is avail¬ 
able for their review. 

B. The Proceeding Complained Op Is Not One Con¬ 
fided To Agency Discretion. 

Another class of actions which are excepted from judicial 
review under Sec. 10 of the Administrative Procedure Act 
is that which is by law committed to agency discretion. 
Kristensen v. McGrath, supra. 

But this exception is equally inapplicable to the disci¬ 
plinary proceedings and procedure here complained of. 
Appellees have no discretionary grant of power under the 
Labor Relations Act to conduct proceedings such as that 
complained of and Sec. 3(a) of the Administrative Proce¬ 
dure Act expressly forbids it. 

C. This Action Is Timely. 

Appellees have contended that the District Court was 
without jurisdiction of this action because it is prematurely 
brought and because appellant has failed to exhaust his 
administrative remedies. Appellant will show that to the 
extent that the doctrine relating to exhaustion of admin¬ 
istrative remedies is applicable here, he has fully satisfied 
this condition precedent to judicial relief and that this ac¬ 
tion, in the circumstances of this case, should not have been 
dismissed because prematurely instituted. 

Appellees' position on this phase of the case is indicated 
in their “Opposition to Petition for Temporary Injunction 
During Pendency of Appeal”, heretofore filed in this Court 
on October 5,1950. There they stated (at p. 3): 

“5. The fallacy in plaintiff's position is that it as¬ 
sumes that a mere hearing in an administrative pro¬ 
ceeding can, on the basis of an attack upon the agency's 
power, be enjoined in advance of a final decision by the 
agency. ... It is simply an inquiry into the facts with 
an opportunity to plaintiff to present his version of the 
facts.” 




They assume that they may legally make this “inquiry into 
the facts with an opportunity to plaintiff to present his 
version of the facts.” 

We maintain that because of their failure to comply with 
the requirements of Sec. 3(a) of the Administrative Proce¬ 
dure Act, they may not legally make that inquiry and that 
in relation to this essentially procedural right of appellant, 
they have taken “final agency action” by the very initiation 
of the illegal procedure. 

Moreover, we challenge appellees ’ assertion that the 
authorities establish “that injury alleged to flow from the 
mere holding of an administrative hearing cannot be the 
basis of an injunction ... in advance of final agency action, 
even though its power to conduct the proceeding be chal¬ 
lenged”. Here, appellees refer to “final agency action” on 
the merits. We maintain that if the challenged procedural 
action is itself illegal in that it is unauthorized, it may be 
restrained before it is consummated and some substantive 
agency determination is made. 

In each of the cases relied upon by appellees 18 the action 
sought to be enjoined was some procedural phase of an 
authorized proceeding Le., one authorized or prescribed by 
statute. In each of them the plaintiffs sought to halt a pro¬ 
ceeding—from which they had no legal right to be free— 
merely because they apprehended some invasion of their 
legal rights by subsequent administrative action. And the 
courts held that such preliminary or procedural phases of 
an authorized or prescribed administrative procedure could 
not be enjoined. 

n Rochester Telephone Corp. Y. United States, 307 U. S. 125, 180-131; 
Federal Power Commission V. Metropolitan Edison Co., 804 tJ. S. 375, 
385-386; United States v. Illinois Central Railroad Co., 244 U. S. 82, 89; 
Fitzgerald v. Bonds, 167 P. (2d) 714, 717 (C.A. 2); Petroleum Co. v. 
Commission, 304 U. S. 209, 220-221; Myers v. Bethlehem Shipbuilding 
Corp., 803 TJ. S. 41, 51-52; Macauley v. Waterman S. S. Co., 327 U. S. 
540; Heller Bros. Co. v. Lind, 86 P. 2(d) 862, 863 (C.A.D.C.), certiorari 
denied, 300 U. S. 672; Bradley Lumber Co. v. NJjJtJB. 84 P. (2d) 97,100 
(CLA. 5) ; certiorari denied, 299 TJ. S. 559; Clark v. Lindemann & Hover- 
son Co., 88 F. (2d) 59, 60 (CjV. 7), certiorari denied, 300 U. S. 681, 301 
U. S. 707; Mallory Coal Co. v. National Bituminous Coal Com’n, 99 F. 
(2d) 399, 407-408 (CJLD.C.). 
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But here we complain of a proceeding which is nowhere 
authorized and is expressly forbidden by Sec. 3(a) of the 
Administrative Procedure Act The very commencement 
of the illegal procedure violates appellants legal right— 
conferred by Sec. 3(a)—to be free of such a proceeding. 

Consequently, since the hearing itself invades appellant’s 
legal rights is is subject to restraint even though the cause 
of the invasion—a hearing—is preliminary to some further 
substantive agency action. 

Insofar as it has application to this phase of the case. 
Goldsmith v. Board of Tax Appeals, decided long before the 
passage of the Administrative Procedure Act, stands only 
for the proposition that since the Board of Tax Appeals 
possesses the necessary power to proceed in the manner 
which it did, any appeal to the judiciary was premature 
until the Board of Tax Appeals had exercised its valid 
powers. 

For present purposes, the Myers case, supra, is typical 
of all those relied on by appellees. There the Board issued 
a complaint (as authorized by the Labor Relations Act) 
against the company charging unfair labor practices (which 
are defined by the Labor Relations Act). After the case 
had been set for hearing (expressly authorized by the Labor 
Relations Act) the company sought to enjoin the holding 
of the hearing, alleging that the Board was exceeding its 
constitutional powers because the company’s products were 
not sold in interstate or foreign commerce and that the hear¬ 
ing would cause irreparable damage to it. Because the La¬ 
bor Relations Act itself expressly authorizes the Board to 
hold such hearings, the Court concluded that the Board 
must be held to have exclusive jurisdiction to make the 
initial determination with respect to its constitutional 
power under the commerce clause to act in a particular situ¬ 
ation and that the judiciary should not interpose itself in 
the preliminary stages of such an authorized proceeding. 
But the controlling difference between the Myers and Gold¬ 
smith cases and the case at bar is indicated by the language 


I 
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used by Mr. Justice Brandeis in approaching the decision 
of the Myers case. He said: 

“First: There is no claim by the corporation that the 
statutory provisions and the rules of proced¬ 
ure prescribed for such hearings are illegal . . . the 
claim is that the provisions of the act are not applicable 
to the corporation’s business . . . because the opera¬ 
tions ... are not carried on — in interstate or foreign 
commerce . . . that hearings would, at best, be futile; 
and that the holding of them would result in irrepar¬ 
able damage ...” 303 U. S. at p. 47. 

It is evident that had a claim been made that the Board 
was without valid authority to conduct any proceeding 
whatever, the question of timeliness of resort to judicial 
assistance would have been different. It is precisely such 
a claim that is made in the case at bar. 

Since the enactment of the Administrative Procedure 
Act, the Board possesses no power to conduct the pro¬ 
ceedings or dispose of the issues which appellees have as¬ 
sumed to deal with in the disciplinary proceeding, and in 
any case has not exercised such a power in the only man¬ 
ner permitted by statute. Thus, the present case does not 
involve one in which appellant seeks judicial interference 
in the preliminary stages of an administrative proceeding 
which the Board may validly conduct. Bather, he seeks to 
stay the conduct of a proceeding which, on its face, is 
beyond the lawful power of the Board to initiate or conduct 

Since the entire proceeding is being conducted by ap¬ 
pellees without any lawful authority and in the teeth of 
the express statutory prohibition of Sec. 3(a) of the Ad¬ 
ministrative Procedure Act, it may not be judged by refer¬ 
ence to the principles governing Hie conduct of authorized 
proceedings. 

If the prohibition of Sec. 3(a) is to have any meaning, it 
must mean that any action by an administrative agency 
to initiate or conduct an expressly prohibited proceeding is, 
for the purposes of Sec. 10 of the Administrative Proced- 
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ure Act, “final agency action” which is immediately sub¬ 
ject to judicial correction and restraint “No inquiry be¬ 
yond the orders themselves and the undisputed facts which 
underlie them is necessary in order to discover that they 
are in conflict with the federal Act” Public Utilities Com¬ 
mission v. United Fuel Gas Company, 317 U. S. 456, at p. 
469. 

Appellees’ argument on this phase of the case fails to 
take account of the fact that the “final order” doctrine 
operates only to stay the hand of the judiciary from inter¬ 
posing in the preliminary stages of an authorized proceed¬ 
ing. That it does not operate to foreclose judicial inter¬ 
position in the preliminary stages of a wholly illegal pro¬ 
ceeding is convincingly demonstrated by Utah Fuel Com¬ 
pany v. National Bituminous Coal Commission, 306 TL S. 
56. Here the allegation was made that the Commission’s 
order to produce information was in violation of a statu¬ 
tory prohibition against such disclosure. The District Court 
held that it had jurisdiction to entertain a bill for injunc¬ 
tion but conduded that the bill failed to state a cause of 
action because the applicable statute did in fact authorize 
the Commission to require the disclosure. This Court held, 
on the contrary, that the District Court was without juris¬ 
diction to entertain the action and sustained the dismissal 
on that ground. Utah Fuel Co. v. Nat’l Bituminous Coal 
Comm., 101 F. (2d) 426. It conduded that the District 
Court was without jurisdiction for the very reasons urged 
here by appellees, Le., that the order of Commission was 
preliminary and procedural in character and that plaintiff 
had not exhausted its administrative remedies. [101 F. 
(2d) at p. 428]. But the Supreme Court reversed this Court, 
holding that the District Court was correct; that it did have 
jurisdiction. It also held that the District Court was cor¬ 
rect in concluding that plaintiff’s claim of illegality was not 
well founded and that the action should be dismissed. But 
on the question here under discussion, the Supreme Court 
plainly rejected the contentions which appellees now assert 
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as a bar to this Court’s jurisdiction. In the opinion of the 
Court, Mr. Justice McReynolds stated (at p. 60): 

“Considering the circumstances here alleged, the 
great and obvious damage which might be suffered, the 
importance of the rights asserted, and the lack of any 
other remedy, we think complainants could properly 
seek relief in equity. The jurisdiction of a District 
Court is to be ‘determined by the allegations of the 
bill, and usually if the bill or declaration makes a 
claim that if well founded is within the jurisdiction of 
the Court it is within that jurisdiction whether well 
founded or not’.” 

Appellant’s position here, unlike the company’s position 
in the Myers case, is not that “the charge on which the com¬ 
plaint rests is groundless” (303 U. S. at p. 51) but that 
the Board is without authority to prefer the charge or 
consider it or dispose of it or to conduct any proceedings 
at all in relation to it. 

| In these circumstances, to require appellant to exhaust 
the possibilities of relief from an administrative agency 
which possesses no power to act in the premises, would be 
to misapply a wise and necessary rule of judicial adminis¬ 
tration to defeat the ends of justice. 

Appellees rely on Mallory Coal Co. v. National Bitumi¬ 
nous Coal Commission, 99 F. (2d) 399, 407 (CJLD.C.) 
where this Court observed that: 

“... the person who claims to have been aggrieved 
is required to seek and exhaust his remedy even-though 
in a particular case no remedy is specifically provided 
[Citing Goldsmith v. Board of Tax Appeals] ; and even 
though he may believe that his search will be futile.” 

Even if it be thought that appellant was required to seek 
administrative relief from the wrongful action of appel¬ 
lees, he has fully complied with any reasonable require¬ 
ments of such a rule. In response to appellees’ order to 



show cause, appellant hied a motion to dismiss the petition 
and the Rule to Show Cause. 3 


When appellees issued an 
order reserving ruling on this motion, appellant requested 
reconsideration of this refusal to pass on the motion. When 
appellees issued a further order “ denying his motion to 
dismiss “without prejudice to [appellant’s] right to renew 
his motion to dismiss and request oral argument thereon 
after he files response to his order to show cause . . 
he renewed his motion to dismiss in an answer filed with 
the Board on February 8, 1950. Appellees again refused 
to take action on this motion and directed that a hearing 
be held. Under these circumstances it seems plain that 
appellant has done everything in his power to obtain ad¬ 
ministrative correction by appellees of their own illegal 
action in instituting the proceeding. 

If, therefore, as we have shown, appellant has a legal 
right to be free of any such disciplinary proceedings, that 
right can only be accorded protection in the circumstances 
of this case by judicial intervention before he has been 
completely deprived of it. If this Court does not now 
intervene to protect that right, it will be effectively and 
finally denied because appellant will be required at his peril 
either to resort to the illegal disciplinary procedure or run 
the risk of an order of disbarment or of some further but 
unspecified disciplinary action. 

The mere characterization of a hearing as procedural or 
preliminary should not obscure the fact that the timeliness 
of resort to judicial assistance is to be determined .by refer¬ 
ence to the facts of a particular situation. If legal rights 
are threatened with irrevocable impairment at a stage prior 


to an ultimate administrative determination, then is the 
time they require protection. Such is our understanding 
of the principle involved in this Court’s recent holding in 

V V • A ***** /A ^ a M 


Chambers v. Robertson, — App. D. C._, 183 F. (2d) 144. 
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D. Appellees’ Illegal Action Has And Is Causing 
Grave And Irreparable Injury To Appellant Fob 
Which He Has No Other Adequate Remedy In Any 
Court. 

A further condition precedent to the right to judicial re¬ 
lief by injunction under ordinary judicial standards apart 
from statute, and to the right to any type of judicial review 
under Sec. 10(c) of the Administrative Procedure Act is 
a showing that there is no other adequate remedy in any 
court for the agency action complained of. 

As we have shown above, the only orders for which judi¬ 
cial review is provided by the Labor Relations Act are un¬ 
fair labor practice cease and desist orders which the Board 
is authorized by Sec. 10(c) of the Labor Relations Act to 
issue. But the procedure which appellees have initiated 
is not a procedure under Sec. 10 and the orders which they 
have issued and which they propose to issue are not orders 
of the character authorized by Sec. 10(c) which are or may 
be reviewable under Sec. 10(f). 

We do not understand appellees to deny that appellant 
has any other remedy than an action in this Court, or that, 
if appellant correctly perceives the nature of his legal 
right to be free from subjection to an unauthorized admin¬ 
istrative proceeding, the action of appellees subjects him 
to grave and irreparable injury for which he has no ade¬ 
quate legal remedy. 

By their action in commencing the disciplinary proceed¬ 
ing, appellees have already subjected appellant to great 
expense in seeking to resist the further prosecution of the 
proceedings. Unless enjoined by this Court, appellees will 
cause a hearing to be held. At such a hearing appellant 
must either be prepared to defend himself at great addi¬ 
tional cost against the proposed action or run the risk of 
an order of disbarment or some unspecified disciplinary ac¬ 
tion, which would most seriously and irreparably injure his 
professional reputation. Such injuries are not adequately 
assessable in money damages. If appellant is correct as 
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to the illegality of appellees’ action and as to the nature of 
his legal rights, the injury already caused and threatened 
by appellees’ illegal action is grave, imminent and irre¬ 
parable. See Utah Fuel Co. v. National Bituminous Cod 
Commission , supra and Public Utilities Commission v. 
United Fuel Gas Co., supra. 

CONCLUSION 

There is no genuine issue between the parties as to any 
material fact in this case. Appellees’ action in commenc¬ 
ing and continuing the disciplinary proceedings and sub¬ 
jecting appellant to the disciplinary procedure is wholly 
beyond the power of the Board and, in any case, is pro¬ 
hibited by the express provisions of Sec. 3(a) of the Ad¬ 
ministrative Procedure Act. 

By reason of appellees’ illegal action appellant has al-| 
ready suffered, is now suffering and is threatened in the, 
future with, grave and irreparable injury for which he has 
no other adequate remedy. 

Accordingly this Court should grant the permanent in¬ 
junction and the declaratory judgment prayed for in the 
Complaint and in appellant’s Motion for Summary Judg¬ 
ment which was addressed to the District Court 

' . . ) 
Respectfully submitted, 

C. E. Rhetts 
1401 K Street N.W. 
Washington, D. C. 

Attorney for Appellant 

Reilly, Rhetts & Rtjcxelshatjs 

1401 K Street N.W. 

Washington, D. C. 

Of Counsel 

Dated: October 21, 1050 



38 


STATUTES 

ADMINISTRATIVE PROCEDURE ACT, 

60 Stat 236, 5 USCA Sec. 1002 

* 4 Sec. 2. As used in this Act— 

• • • 

44 (c) Rule and Rule Making.—‘Rule* means the 
whole or any part of any agency statement of general 
or particular applicability and future effect designed 
to implement, interpret, or prescribe law or policy or 
to describe the organization, procedure, or practice re¬ 
quirements of any agency and includes the approval or 
prescription for the future of rates, wages, corporate 
or financial structures or reorganizations thereof, 
prices, facilities, appliances, services or allowances 
therefor or of valuations, costs, or accounting, or prac¬ 
tices bearing upon any of the foregoing. ‘Rule mak¬ 
ing’ means agency process for the formulation, amend¬ 
ment, or repeal of a rule. 

• • • 

4 4 Sec. 3. Except to the extent that there is involved (1) 
any function of the United States requiring secrecy in the 
public interest or (2) any matter relating solely to the in¬ 
ternal management of an agency— 

44 (a) Rules.—Every agency shall separately state 
and currently publish in the Federal Register (1) de¬ 
scriptions of its central and field organization includ¬ 
ing delegations by the agency of final authority and 
the established places at which, and methods whereby, 
the public may secure information or make submittals 
or requests; (2) statements of the general course and 
method by which its functions are channeled and de¬ 
termined, including the nature and requirements of 
all formal or informal procedures available as well as 
forms and instructions as to the scope and contents of 
all papers, reports, or examinations; and (3) substan¬ 
tive rules adopted as authorized by law and statements 
of general policy or interpretations formulated and 



39 


* 


adopted by the agency for the guidance of the public, 
but not rules addressed to and served upon named per¬ 
sons in accordance with law. No person shall in any 
manner be required to resort to organization or pro¬ 
cedure not so published. 

• • • 

Sec. 6. Except as otherwise provided in this Act— 

“ (a) Appearance.—Any person compelled to appear 
in person before any agency or representative thereof 
shall be accorded the right to be accompanied, repre¬ 


sented, and advised by counsel or, if permitted by the 
agency, by other qualified representative. Every party 
shall be accorded the right to appear in person or by or 
with counsel or other duly qualified representative in 
any agency proceeding. So far as the orderly conduct 
of public business permits, any interested person may 
appear before any agency or its responsible officers or 
employees for the presentation, adjustment, or deter¬ 
mination of any issue, request, or controversy in any 
proceeding (interlocutory, summary, or otherwise) or 
in connection with any agency function. Every agency 
shall proceed with reasonable dispatch to conclude any 
matter presented to it except that due regard shall be 
had for the convenience and necessity of the parties or 
their representatives. Nothing herein shall be con¬ 
strued either to grant or to deny to any person who is 
not a lawyer the right to appear for or represent others 
before any agency or in any agency proceeding. 


“Sec. 10. Except so far as (1) statutes preclude judicial 
review or (2) agency action is by law committed to agency 
discretion— 

“(a) Bight of Beview.—Any person suffering legal 
wrong because of any agency action, or adversely af¬ 
fected or aggrieved by such action within the meaning 
of any relevant statute, shall be entitled to judicial 
review thereof. 

“ (b) Form and Venue of Action.—The form of pro¬ 
ceeding for judicial review shall be any special statu¬ 
tory review proceeding relevant to the subject matter 
in any court specified by statute or, in the absence or 
inadequacy thereof, any applicable form of legal ac-! 


i 



40 


tion (including actions for declaratory judgments or 
writs of prohibitory or mandatory injunction or habeas 
corpus) in any court of competent jurisdiction. Agency 
action shall be subject to judicial review in civil or 
criminal proceedings for judicial enforcement except 
to the extent that prior, adequate, and exclusive oppor¬ 
tunity for such review is provided by law. 

“(c) Reviewable Acts.—Every agency action made 
reviewable by statute and every final agency action for 
which there is no other adequate remedy in any court 
shall be subject to judicial review. Any preliminary, 
procedural, or intermediate agency action or ruling not 
directly reviewable shall be subject to review upon the 
review of the final agency action. Except as other¬ 
wise expressly required by statute, agency action other¬ 
wise final shall be final for the purposes of this sub¬ 
section whether or not there has been presented or 
determined any application for a declaratory order, 
for any form of reconsideration, or (unless the agency 
otherwise requires by rule and provides that the action 
meanwhile shall be inoperative) for an appeal to supe¬ 
rior agency authority.” 

NATIONAL LABOR RELATIONS ACT, AS AMENDED, 

61 Stat. 136, 29 U.S.C. Supp. I, Sec. 141 et seq. 

“Sec. 6. The Board shall have authority from time to time 
to make, amend, and rescind, in the manner prescribed by 
the Administrative Procedure Act, such rules and regula¬ 
tions as may be necessary to carry out the provisions of 
this Act. 

“Sec. 9. 

• • • 

“(c) (1) Whenever a petition shall have been filed, in 
accordance with such regulations as may be prescribed by 
the Board— 

“ (A) by an employee or group of employees.or any 
individual or labor organization acting in their behalf 
alleging that a substantial number of employees (i) 
wish to be represented for collective bargaining and 
that their employer declines to recognize their repre¬ 
sentative as the representative defined in section 9 (a}, 
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. or (ii) assert that the individual or labor organization, 
which has been certified or is being currently recog¬ 
nized by their employer as the bargaining representa¬ 
tive, is no longer a representative as defined in section 
9 (a); or 

“(B) by an employer, alleging that one or more in¬ 
dividuals or labor organizations have presented to him 
a claim to be recognized as the representative defined in 
section 9 (a); 

the Board shall investigate such petition and if it has rea¬ 
sonable cause to believe that a question of representation 
affecting commerce exists shall provide for an appropriate 
hearing upon due notice. Such hearing may be conducted 
by an officer or employee of the regional office, who shall not 
make any recommendations with respect thereto. If the 
Board finds upon the record of such hearing that such a 
question of representation exists, it shall direct an election 
by secret ballot and shall certify the results thereof. 

“ (2) In determining whether or not a question of repre¬ 
sentation affecting commerce exists, the same regulations 
and rules of decision shall apply irrespective of the identity 
of the persons filing the petition or the kind of relief sought 
and in no case shall the Board deny a labor organization 
a place on the ballot by reason of an order with respect 
to such labor organization or its predecessor not issued 
in conformity with section 10 (c). 

“ (3) No election shall be directed in any bargaining unit 
or any subdivision within which, in the preceding twelve- 
month period, a valid election shall have been held Em¬ 
ployees on strike who are not entitled to reinstatement shall 
not be eligible to vote. In any election where none of the 
choices on the ballot receives a majority, a run-off shall be 
conducted, the ballot providing for a selection between the 
two choices receiving the largest and second largest num¬ 
ber of valid votes cast in the election. 

“(4) Nothing in this section shall be construed to pro¬ 
hibit the waiving of hearings by stipulation for the purpose 
of a consent election in conformity with regulations and 
rules of decision of the Board. 

“(5) In determining whether a unit is appropriate for 
the purposes specified in subsection (b) the extent to which 
the employees have organized shall not be controlling. 

• • • 
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“Sec. 10. 

• • • 

“(b) Whenever it is charged that any person has en¬ 
gaged in or is engaging in any snch unfair labor practice, 
the Board, or any agent or agency designated by the Board 
for snch purposes, shall have power to issue and cause to 
be served upon such person a complaint stating the charges 
in that respect, and containing a notice of hearing before 
the Board or a member thereof, or before a designated agent 
or agency, at a place therein fixed, not less than five days 
after the serving of said complaint: Provided , That no com¬ 
plaint shall issue based upon any unfair labor practice oc¬ 
curring more than six months prior to the filing of the 
charge with the Board and the service of a copy thereof 
upon the person against whom such charge is made, unless 
the person aggrieved thereby was prevented from filing 
such charge by reason of service in the armed forces, in 
which event the six-month period shall be computed from 
the day of his discharge. Any such complaint may be 
amended by the member, agent, or agency conducting the 
hearing or the Board in its discretion at any time prior to 
the issuance of an order based thereon. The person so com¬ 
plained of shall have the right to file an answer to the origi¬ 
nal or amended complaint and to appear in person or other¬ 
wise and give testimony at the place and time fixed in the 
complaint. In the discretion of the member, agent, or agency 
conducting the hearing or the Board, any other person may 
be allowed to intervene in the said proceeding and to pre¬ 
sent testimony. Any such proceeding shall, so far as prac¬ 
ticable, be conducted in accordance with the rules of evi¬ 
dence applicable in the district courts of the United States 
under the rules of civil procedure for the district courts of 
the United States, adopted by the Supreme Court of the 
United States pursuant to the Act of June 19,1934 (U.S.C., 
title 28, secs. 723-B, 723-C). 

“(c) The testimony taken by such member, agent, or 
agency or the Board shall be reduced to writing and filed 
with the Board. Thereafter, in its discretion, the Board 
upon notice may take further testimony or hear argument. 
If upon the preponderance of the testimony taken the Board 
shall be of the opinion that any person named in the com¬ 
plaint has engaged in or is engaging in any such unfair 
labor practice, then the Board shall state its findings of fact 



and shall issue and cause to be served on such person an 
order requiring such person to cease and desist from such 
unfair labor practice, and to take such affirmative action 
including reinstatement of employees with or without back 
pay, as will effectuate the policies of this Act: Provided , 
That where an order directs reinstatement of an employee, 
back pay may be required of the employer or labor organi¬ 
zation, as the case may be, responsible for the discrimina¬ 
tion suffered by him: And provided further, That in de¬ 
termining whether a complaint shall issue alleging a vio¬ 
lation of section 8 (a) (1) or section 8 (a) (2), and in de¬ 
ciding such cases, the same regulations and rules of deci¬ 
sion shall apply irrespective of whether or not the labor 
organization affected is affiliated with a labor organization 
national or international in scope. Such order may further 
require such person to make reports from time to time 
showing the extent to which it has complied with the order. 
If upon the preponderance of the testimony taken the 
Board shall not be of the opinion that the person named in 
the complaint has engaged in or is engaging in any such 
unfair labor practice, then the Board shall state its findings 
of fact and shall issue an order dismissing the said com¬ 
plaint. No order of the Board shall require the reinstate¬ 
ment of any individual as an employee who has been sus¬ 
pended or discharged, or the payment to him of any back 
pay, if such individual was suspended or discharged for 
cause. In case the evidence is presented before a member 
of the Board, or before an examiner or examiners thereof, 
such member, or such examiner or examiners, as the case 
may be, shall issue and cause to be served on the parties to 
the proceeding a proposed report, together with a recom¬ 
mended order, which shall be filed with the Board, and if 
no exceptions are filed within twenty days after service 
thereof upon such parties, or within such further period as 
the Board may authorize, such recommended order shall 
become the order of the Board and become effective as 
therein prescribed. 

• • • 

• .. . ’ ' * i 

“ (e) The Board shall have power to petition any cir¬ 
cuit court of appeals of the United States (including the 
United States Court of Appeals for the District of Colum¬ 
bia), or if all the circuit courts of appeals to which appli¬ 
cation may be made are in vacation, any district court of 
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the United States (including the District Conrt of the United 
States for the District of Columbia), within any circuit or 
district, respectively, wherein the unfair labor practice in 
question occurred or wherein such person resides or trans¬ 
acts business, for the enforcement of such order and for 
appropriate temporary relief or restraining order, and shall 
certify and file in the court a transcript of the entire record 
in the proceedings, including the pleadings and testimony 
upon which such order was entered and the findings and 
order of the Board. Upon such filing, the court shall cause 
notice thereof to be served upon such person, and thereupon 
shall have jurisdiction of the proceeding and of the question 
determined therein, and shall have power to grant such 
temporary relief or restraining order as it deems just and 
proper, and to make and enter upon the pleadings, testi¬ 
mony, and proceedings set forth in such transcript a decree 
enforcing, modifying, and enforcing as so modified, or set¬ 
ting aside in whole or in part the order of the Board. No 
objection that has not been urged before the Board, its mem¬ 
ber, agent, or agency, shall be considered by the court, un¬ 
less the failure or neglect to urge such objection shall be 
excused because of extraordinary circumstances. The find¬ 
ings of the Board with respect to questions of fact if sup¬ 
ported by substantial evidence on the record considered as 
a whole shall be conclusive. If either party shall apply to 
the court for leave to adduce additional evidence and shall 
show to the satisfaction of the court that such additional 
evidence is material and that there were reasonable grounds 
for the failure to adduce such evidence in the hearing before 
the Board, its member, agent, or agency, the court may 
order such additional evidence to be taken before the Board, 
its members, agent, or agency, and to be made a part of the 
transcript. The Board may modify its findings as to the 
facts, or make new findings, by reason of additional evi¬ 
dence so taken and filed, and it shall file such modified or 
new findings, which findings with respect to questions of 
fact if supported by substantial evidence on the record con¬ 
sidered as a whole shall be conclusive, and shall file its 
recommendations, if any, for the modification or setting 
aside of its original order. The jurisdiction of the court 
shall be exclusive and its judgment and decree shall be 
final, except that the same shall be subject to review by 
the appropriate circuit court of appeals if application was 



made to the district court as hereinabove provided, and by 
the Supreme Court of the United States upon writ of cer¬ 
tiorari or certification as provided in sections 239 and 240 
of the Judicial Code, as amended (U.S.C., title 28, secs. 346 
and 347). 

“ (f) Any person aggrieved by a final order of the Board 
granting or denying in whole or in part the relief sought 
may obtain a review of such order in any circuit court of 
appeals of the United States in the circuit wherein the un¬ 
fair labor practice in question was alleged to have been en¬ 
gaged in or wherein such person resides or transacts busi¬ 
ness, or in the United States Court of Appeals for the Dis¬ 
trict of Columbia, by filing in such court a written petition 
praying that the order of the Board be modified or set 
aside. A copy of such petition shall be forthwith served 
upon the Board, and thereupon the aggrieved party shall 
file in the court a transcript of the entire record in the pro¬ 
ceeding, certified by the Board, including the pleading and 
testimony upon which the order complained of was entered, 
and the findings and order of the Board. Upon such filing, 
the court shall proceed in the same manner as in the case 
of an application by the Board under subsection (e), and 
shall have the same exclusive jurisdiction to grant to the 
Board such temporary relief or restraining order as it 
deems just and proper, and in like manner to make and 
enter a decree enforcing, modifying, and enforcing as so 
modified, or setting aside in whole or in part the order of 
the Board; the findings of the Board with.respect to ques¬ 
tions of fact if supported by substantial evidence on the 
record considered as a whole shall in like manner be con¬ 
clusive. 


“(k) Whenever it is charged that any person has en¬ 
gaged in an unfair labor practice within the meaning of 
paragraph (4) (D) of section 8 (b), the Board is empowered 
and directed to hear and determine the dispute out of which 
such unfair labor practice shall have arisen, unless, within 
ten days after notice that such charge has been filed, the 
parties to such dispute submit to the Board satisfactory 
evidence that they have adjusted, or agreed upon methods 
for the voluntary adjustment of, the dispute. Upon com¬ 
pliance by the parties to the dispute with the decision of 
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the Board or upon such voluntary adjustment of the dis¬ 
pute, such charge shall be dismissed.” 

RULES AND REGULATIONS, NATIONAL LABOR 
RELATIONS BOARD, SERIES 5 


“Sec. 203.44 Contemptuous conduct; refusal of untness 
to answer questions. —Contemptuous conduct at any hear¬ 
ing before a trial examiner or before the Board shall be 
ground for exclusion from the hearing. The refusal of a 
witness at any such hearing to answer any question which 
has been ruled to be proper shall, in the discretion of the 
trial examiner, be ground for striking all testimony pre¬ 
viously given by such witness on related matters. 

• • • 

“Sec. 203.91 Prohibition of practice before Board of its 
former regional employees in cases pending in region dur¬ 
ing employment. —No person who has been an employee of 
the Board and attached to any of its regional offices shall 
engage in practice before the Board or its agents in any 
respect or in any capacity in connection with any case or 
proceeding which was pending in any regional office to 
which he was attached during the time of his employment 
with the Board. 

“Sec. 203.92 Same; application to former employees of 
Washington staff. —No person who has been an employee 
of the Board and attached to the Washington staff shall 
engage in practice before the Board or its agents in any 
respect or in any capacity in connection with any case or 
proceeding pending before the Board or any regional of¬ 
fices during the time of his employment with the Board.” 

• • • 









APPENDIX 


United States Court of Appeals 

for the District of Columbia Circuit 


No. 10,774 


JOHN L. CAMP, 

Appellant , 

vs. 

PAUL M. HERZOG, JOHN M. HOUSTON, 
JAMES J. REYNOLDS, ABE MURDOCK, 

Appellees. 


On Appeal From Judgment of the United States District 
Court for the District of Columbia 


JOINT APPENDIX 


1 


Filed Mar. 16, 1950. Harry M. Hull, Clerk. 


IN THE UNITED STATES DISTRICT COTJBT 
FOR THE DISTRICT OF COLUMBIA 

John L. Camp, P.O. Box 3128, Houston, Texas, 

Plaintiff, 


Paul M. Herzog, John M. Houston, Jambs J. Reynolds, 

Abe Murdock, 

Defendants. 

Civil No. 1227-50 

COBIPLAINT FOR INJUNCTION AND 
DECLARATORY JUDGBIENT 

1. This is a civil action arising under § 3 of the Adminis¬ 
trative Procedure Act, Act of June 11, 1946, c. 324, § 3, 60 
Stat. 238, 5 U.S.C.A. § 1002, as hereinafter more fully ap¬ 
pears. The matter in controversy exceeds, exclusive of 
interest and costs, the sum of three thousand dollars. This 
Court has jurisdiction of this action by virtue of 28 U.S.C. 
§ 1331, and § 10 (c) of the Administrative Procedure Act. 

2. Plaintiff is a citizen of the State of Texas and a mem¬ 
ber in good standing of the bar of the highest court of the 
State of Texas. 

3. Each of the defendants is a member of the National 
Labor Relations Board, an agency of the United States 
Government created by § 3 of the National Labor Relations 
Act, 49 Stat. 449, 29 U.S.C. § 151, et seq. and continued as 
an agency of the United States Government by § 3 of the 
National Labor Management Relations Act, 61 Stat. 136, 
29 U.S.C. Supp. I, § 141 et seq, and each of such defendants 
is found in the District of Columbia. 

4. On November 25,1949, defendants caused to be issued 
and served upon plaintiff an Order to Show Cause, copy of 
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which is attached hereto, marked Exhibit 1, directing plain¬ 
tiff to show cause in writing under oath, on or before De¬ 
cember 8, 1949, why he should not be barred from further 
practice before the National Labor Relations Board or why 
defendants should not take other appropriate disciplinary 
action against him, because of the conduct alleged in 
2 the Petition for Order to Show Cause. 

5. On December 16, 1949, plaintiff filed with de¬ 
fendants a Motion to Dismiss the Petition for Order to Show 
Cause and to Discharge the Order to Show Cause for the 
reason that said Petition fails to state a claim upon which 
the relief proposed by the Order to Show Cause, or any 
other relief, can be granted. A copy of this Motion is at¬ 
tached hereto, marked Exhibit 2. Plaintiff further re¬ 
quested that he be granted an opportunity to argue orally 
before defendants in support of his Motion to Dismiss. 

6. On January 26, 1950, defendants caused to be issued 
an “Order Fixing Time Within Which to Reply”, copy of 
which is attached hereto, marked Exhibit 3, in which they 
stated that they reserved ruling on plaintiff’s Motion to 
Dismiss at that time and ordered that plaintiff submit his 
answer to the Order to Show Cause on or before February 
6,1950. 

7. On January 30,1950, plaintiff submitted to defendants 
a “Motion for Reconsideration” requesting that they with¬ 
draw their Order, dated January 26, 1950, that they grant 
plaintiff an opportunity to argue orally in support of his 
Motion to Dismiss and that defendants act upon plaintiff’s 
Motion to Dismiss and refrain from further subjecting him 
to the procedure initiated by the defendants’ Order to Show 
Cause. 

8. On January 31,1950, defendants caused to be issued an 
Order, copy of which is attached hereto, marked Exhibit 4, 
vacating their “Order Fixing Time Within Which to Re¬ 
ply” dated January 26,1950, and denying plaintiff’s Motion 
to Dismiss “without prejudice to the right of [plaintiff] to 
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renew his Motion to Dismiss and request oral argument 
thereon, after he files response to the Order to Show Cause 
issued by [defendants] on November 25,1949”, and further 
ordering that the time for filing response to the Order to 
Show Cause be extended to February 10,1950. 

9. On February 8, 1950, plaintiff filed with defendants 
an answer in which, inter alia, he reasserted his Motion to 
Dismiss and also requested that defendants grant him an 
opportunity to be heard orally in support of his Motion to 
Dismiss. 

10. On February 17,1950, defendants caused to be issued 
an Order, copy of which is attached hereto, marked Exhibit 

5, reciting that a hearing to take testimony appears to 
3 be necessary to determine the facts, ordering “that a 
hearing be held to take such testimony at a time and 
place to be fixed by the Chief Trial Examiner” and re¬ 
serving ruling on all other motions. 

11. Defendants’ Order to Show Cause, dated November 
25, 1949, and their Order, dated February 17, 1950, consti¬ 
tute exercises of final agency action, within the meaning of 
§ 10(c) of the Administrative Procedure Act, in violation of 
§ 3(c) of the Administrative Procedure Act, for which plain¬ 
tiff has no other adequate remedy in any court. 

12. Defendants have no authority under the National 
Labor Relations Act, or otherwise, to bar plaintiff from 
further practice before the National Labor Relations Board 
or to take any further disciplinary action against him. 

13. The defendants have not issued and published, as re¬ 
quired by law, any relevant rule or regulation prescribing 
substantive standards for the admission, disbarment or 
practice before the National Labor Relations Board, and 
have not issued any such rule or regulation prescribing any 
procedure to be followed in matters relating to admission, 
disbarment and disciplining of members in good standing 
of the bar who seek to represent persons before the National 
Labor Relations Board. 
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14. Section 3(a) of the Administrative Procedure Act 
provides that: 

“(a) Rules.—Every agency shall separately state 
and currently publish in the Federal Register ... (2) 
statements of the general course and method by which 
its functions are channeled and determined, including 
the nature and requirements of all formal or informal 
procedures available . . . and (3) substantive rules 
adopted as authorized by law. ... No person shall in 
any manner be required to resort to organization or 
procedure not so published.” 

15. Section 2(c) of the Administrative Procedure Act 
provides in part that: 

“(c) Rule and Rule Making.—‘Rule’ means the 
whole or any part of any agency statement of general 
or particular applicability and future effect designed to 
implement, interpret, or prescribe law or policy or to 
describe the organization, procedure, or practice re¬ 
quirements of any agency ...” 

16. By their issuance of the “Order to Show Cause” re¬ 
ferred to in paragraph 4 hereof and by their orders 

4 purporting to require plaintiff to respond to such 
Order to Show Cause why he should not be barred 
from further practice before the National Labor Relations 
Board or be subjected to other disciplinary action, and by 
their Order, dated February 17, 1950, ordering a hearing 
and the taking of testimony, defendants have been and are 
continuing to subject plaintiff to defendants’ procedure con¬ 
trary to the requirements of § 3 of the Administrative Pro¬ 
cedure Act 

17. Unless relief is granted by this Court as hereinafter 
prayed, plaintiff will be required at his peril to respond 
further to the procedure prescribed by defendants in viola¬ 
tion of § 3(a) of the Administrative Procedure Act. 

18. Defendants have subjected plaintiff to great and ir¬ 
reparable injury and unless this Court grants the relief 
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hereinafter prayed, plaintiff will continue to suffer great 
and irreparable injury if he is required to respond further 
to the procedure imposed by defendants in violation of law 
and defend himself at great cost in a hearing before a hear¬ 
ing officer and eventual further appeal to defendants. 

Wherefore, Plaintiff prays: 

1. That a temporary restraining order be granted forth¬ 
with, 

(a) restraining and enjoining, the defendants and 
each of them, from continuing in effect their Order 
dated February 17, 1950, ordering that a hearing be 
held; and, 

(b) directing the defendants and each of them to va¬ 
cate their Order to Show Cause dated November 25, 
1949; and, 

(c) restraining and enjoining the defendants and 
each of them, together with their employees, agents and 
all others acting under their direction, from further 
subjecting or attempting to subject plaintiff to the pro¬ 
cedure adopted by defendants herein or any other pro¬ 
cedure not previously authorized and published as re¬ 
quired by law. 

2. That this Court issued its Order directed to the de¬ 
fendants and each of them, to Show Cause, if any they 
have, at a convenient day to be fixed by this Court, why a 
preliminary injunction should not be granted restraining, 
enjoining and directing the defendants and each of them, 

together with their employees, agents and all others 
5 acting under their direction, during the pendency of 

this action, pursuant to the prayers of this complaint 
and particularly paragraph 3 thereof. 

3. That this Court grant and issue a preliminary injunc¬ 
tion, 

(a) pending final determination of this action re¬ 
straining and enjoining the defendants and each of 
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them from continuing in effect their Order dated Febru¬ 
ary 17,1950, ordering that a hearing be held; and, 

(b) pending final determination of this action direct¬ 
ing the defendants and each of them to vacate their 
Order to Show Cause dated November 25,1949; and, 

(c) pending final determination of this action re¬ 
straining and enjoining the defendants and each of 
them, together with their employees, agents and all 
others acting under their direction, from further sub¬ 
jecting or attempting to subject plaintiff to the pro¬ 
cedure adopted by defendants herein or any other pro¬ 
cedure not previously authorized and published as re¬ 
quired by law. 

4. That upon final hearing of this action this Court grant, 
decree and issue a permanent injunction, 

(a) restraining and enjoining, the defendants and 
each of them, from continuing in effect their Order 
dated February 17, 1950, ordering that a hearing be 
held; and, 

(b) directing the defendants and each of them to 
vacate their Order to Show Cause dated November 25, 
1949; and, 

(c) restraining and enjoining, the defendants and 
each of them, together with their employees, agents and 
all others acting under their direction, from further 
subjecting or attempting to subject plaintiff to the pro¬ 
cedure adopted by defendants herein or any other pro¬ 
cedure not previously authorized and published as re¬ 
quired by law. 

5. That upon final hearing this Court declare, adjudge 
and decree that the procedure to which defendants have 

subjected the plaintiff is invalid and not authorized 
in law. 
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6. That the plaintiff may have such other and further 
relief in the premises as this Court shall deem just and 
proper. 

C. E. Rhetts 
Attorney for Plaintiff 
1401 K Street, N. W. 
Washington 5, D. C. 

Reilly, Rhetts & Ruckelshaus 
1401 K Street, N. W. 

Washington 5, D. C. 

Of counsel 
March 16, 1950 
District of Columbia, ss. 

I, Charles E. Rhetts, being first duly sworn, upon oath 
deposes and says: 

I am a citizen of the United States, over 21 years of age, 
and I am an attorney duly admitted to practice in the Courts 
of the District of Columbia. I am attorney for the plaintiff 
named in the foregoing complaint who is absent from the 
District of Columbia. I have read the foregoing complaint 
and verily believe the facts stated therein to be true. 

C. E. Rhetts 

Subscribed and sworn to before me this 16th day of 
March, 1950. Lois A. Hendrick, Notary Public. 

7 Filed Mar. 16, 1950. Harry M. Hull, Clerk 

EXHIBIT 1 

UNITED STATES OF AMERICA 

BEFORE This 

NATIONAL LABOR RELATIONS BOARD 


In re John L. Camp, Respondent . 

OBDEB TO SHOW CAUSE 

The General Counsel having petitioned for an order to 
show cause why John L. Camp should not be barred from 
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further practice before the National Labor Relations Board 
because of certain misconduct alleged to have occurred in 
the course of a bearing conducted by a Trial Examiner of 
the Board in Ohio Oil Company and Oil Workers Interna¬ 
tional Union, CIO, Case No. 16-CA-128; it appearing that 
said Petition for Order to Show Cause was duly served upon 
said John L. Camp by mailing to him a copy thereof by 
registered mail, return receipt requested, on November 4, 
1949; and the Board having considered said petition and 
being fully advised in the premises; 

It Is Hereby Ordered that John L. Camp show cause in 
writing under oath, on or before December 8,1949, why he 
should not be barred from further practice before the Na¬ 
tional Labor Relations Board or why the Board should not 
take other appropriate disciplinary action, because of the 
conduct alleged in the Petition for Order to Show Cause, a 
copy of which has heretofore been served upon him; 

It Is Further Ordered that in the event John L. Camp 
desires a hearing before the National Labor Relations 
Board, he shall file his request therefor in writing with the 
National Labor Relations Board, setting forth therein in 
broad outline the nature of the showing proposed to be 
made at such a hearing. 

Dated, Washington, D. C., this 25th day of November 
1949. 

By direction of the Board: 

/s/ Fraoti M. Kleiter 
Executive Secretary 

(seal) 

• ••••••• 

8 MOTION TO DISMISS 

Respondent John L. Camp moves the National Labor Re¬ 
lations Board, hereinafter called “the Board”, to dismiss 
the Petition of the General Counsel of the Board, dated 
November 4,1949, and to discharge the Order to Show Cause 
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issued by the Board on November 25, 1949, for the reason 
that said petition fails to state a claim upon which the relief 
proposed by the Order to Show Cause, or any other relief, 
can be granted. In support of his Motion, Respondent 
states to the Board as follows: 

I 

THE BOARD HAS NO AUTHORITY TO DISBAR OR 

OTHERWISE SUBJECT RESPONDENT TO ANY 
FURTHER DISCIPLINARY SANCTIONS 

A. The Factual Situation in Respect op Which the 
Boaed Peoposes to Exercise Disbarment or Other 
Disciplinary Sanctions. 

In his petition, the General Counsel alleges that during 
the course of the hearing before Trial Examiner Kent on 
October 26,1949, “respondent, without provocation, brutal¬ 
ly assaulted E. Don Wilson” (ft 2), and that respondent 
“without warning, punched Wilson in the eye, knocking him 
to the floor; whereupon respondent pounced upon Wilson 
on the floor and was attempting to punch him and kick him, 
when he was physically restrained by his associate counsel, 
Mr. Tell, and one of the Board’s witnesses, Mr. Davidson” 
(ft 2a.). The petition further asserts (ft 4) that the 
9 aggravated nature of the conduct complained of calls 
for the use of the most effective measure of protec¬ 
tion to prevent its repetition and asserts that the risk of 
further interference with and obstruction of Board proceed¬ 
ings can be eliminated only “by denying respondent the 
right further to practice before the Board”. 
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28 Filed Mar. 16, 1950. Harry M. Hull, Clerk 

EXHIBIT 3 

UNITED STATES OF AMERICA 

BEFORE THE 

NATIONAL LABOR RELATIONS BOARD 


In re John L. Camp, Respondent. 


ORDER FIXING TIME WITHIN WHICH TO REPLY 

An Order to Show Cause why John L. Camp should not 
be barred from further practice before the National Labor 
Relations Board or why the Board should not take other 
appropriate disciplinary action having issued on November 
25, 1949, upon the petition of the General Counsel; and a 
Motion to Dismiss such petition and discharge such Order 
having been filed by Respondent, John L. Camp on Decem¬ 
ber 15,1949; and an Opposition to such Motion having been 
filed on January 12,1950, by the General Counsel; and the 
Board having duly considered the Motion and Opposition, 
and having determined to reserve ruling on the Motion to 
Dismiss at this time; and the Respondent having requested 
that the Board fix a time within which Respondent is to 
answer the petition herein, 

It Is Hereby Odered that Respondent submit his answer 
on or bfore February 6, 1950. 

Dated, Washington, D. C., January 26,1950. 

By direction of the Board: 


Frank M. Klf.teer 
Executive Secretary 
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29 EXHIBIT 4 

UNITED STATES OF AMERICA 

BEFORE THE 

NATIONAL LABOR RELATIONS BOARD 


In re John L. Camp, Respondent 


ORDER 

Respondent having filed with the Board a motion to re¬ 
consider and withdraw the Order of the Board dated Jan¬ 
uary 26,1950, and the Board having considered the matter, 

It Is Hereby Ordered that the Order of the Board dated 
January 26, 1950, be, and it hereby is, vacated, and 

It Is Further Ordered That the Respondent’s motion to 
dismiss the General Counsel’s petition for issuance of an 
order to show cause why John L. Camp should not be barred 
from further practice before the Board, be, and it hereby is 
denied, without prejudice to the right of the Respondent to 
renew his motion to dismiss and request oral argument 
thereon, after he files response to the Order to Show Cause 
issued by the Board on November 25,1949, and 

It Is Further Ordered that the time for filing response to 
the Order to Show Cause be, and it hereby is, extended to 
February 10, 1950. 

Dated, Washington, D. C., January 31,1950. 

By direction of the Board: 

Frank M. Kleti.br 
Executive Secretary 
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30 Filed March 16, 1950. Harry M. Hull, Clerk 

EXHIBIT 5 

UNITED STATES OF AMERICA 

BEFORE THE 

NATIONAL LABOR RELATIONS BOARD 


In re John L. Camp, Respondent 


ORDER 

Respondent having filed with the Board an answer to the 
Order to Show Cause issued November 25, 1949, and it ap¬ 
pearing to the Board that a hearing to take testimony on 
the allegations of the General Counsel’s petition and re¬ 
spondent’s answer is necessary to determine the facts. 

It Is Hereby Ordered that a hearing be held to take such 
testimony at a time and place to be fixed by the Chief Trial 
Examiner before a hearing officer to be designated by the 
Chief Trial Examiner. The hearing officer shall file with 
the Board and serve upon the respondent and the General 
Counsel a statement of findings of fact relating to the alle¬ 
gations in the General Counsel’s petition and the respond¬ 
ent’s answer. 

Ruling on all other motions made by the respondent and 
the General Counsel is hereby reserved. 

Dated, Washington, D. C., February 17,1950. 

By direction of the Board: 

Frank M. Ki.eiler 
Executive Secretary 
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31 Filed March 21, 1950. Harry M. Hull, Clerk 


IN THE UNITED DISTRICT COURT 


FOE THE 

DISTRICT OF COLUMBIA 


John L. Camp, 

P.O. Box 3128, 
Houston, Texas, 

Plaintiff, 
v. 


Civil No. 1227-50 


Paul M. Heezog, John M. Houston, 
James J. Reynolds, Abe Muedock, 
Defendants. 


AMENDMENT TO COMPLAINT FOR INJUNCTION 
AND DECLARATORY JUDGMENT 


Pursuant to Rule 15 (a) of the Rules of Civil Procedure 
for the District Courts of the United States, plaintiff hereby 
amends the Complaint for Injunction and Declaratory 
Judgment herein as follows: 

1. Insert after paragraph 10 thereof, the following: 

“11. Pursuant to defendants order of February 17,1950, 

the Chief Trial Examiner of the National Labor Relations 
Board, by order dated March 15,1950, ordered that a hear¬ 
ing be conducted before a trial examiner of the National 
Labor Relations Board on the allegations of the General 
Counsel’s petition and plaintiff’s answer on March 23,1950, 
at Rankin, Texas.” 

2. Paragraph 11 through 18 are renumbered as para¬ 
graphs 12 through 19. 

C. E. Rhetts 
Attorney for Plaintiff 
1401 K Street, N.W. 
Washington 5, D. C. 

Reilly, R he tts & Ruckelshaus 
1401 K Street, N.W. 

Washington 5, D. C. 

Of counsel 
March 20, 1950 
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32 CERTIFICATE OF SERVICE 

I certify that I have served the attached Amendment to 
Complaint for Injunction and Declaratory Judgment by 
depositing a copy thereof in the first class mails addressed 
to the following persons at the addresses indicated: 

Paul M. Herzog, John M. Houston, James J. Reynolds, 
Abe Murdock, National Labor Relations Board, Fed¬ 
eral Security Building South, C Street bet. 3rd & 4th, 
Washington 25, D. C. 

The Attorney General, Department of Justice, Washing¬ 
ton 25, D. C. 

U. S. Attorney for the District of Columbia, District 
Court Building, Washington, D. C. 

C. E. Rhetts 
Attorney for Plaintiff 
1401 K Street, N.W. 
Washington 5, D. C. 

March 20, 1950 

33 Filed May 15, 1950. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 
John L. Camp, Plaintiff, 


v. 

Paul M. Herzog, John M. Houston, James J. Reynolds, 
Abe Mubdock, Defendants. 

Civil No. 1227-50 

MOTION OF DEFENDANTS TO DISMISS COMPLAINT 

Come now the defendants, by their attorneys, and move 
the Court to dismiss the complaint in the above-entitled 
matter, for the following reasons: 
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1. The Court is without jurisdiction of the subject matter 
of this action. 

2. The complaint fails to state a claim which entitles 
plaintiff to any relief. 

William R. Consedine 
Associate Solicitor, 

A. Norman Somebs 
Assistant General Counsel, 
Irving M. Herman 
Attorney, 

National Labor Relations Board, 
Washington 25, D. C. 

Attorneys for defendants 

May 11, 1950. 

34 Filed May 18, 1950. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

John L. Camp, P. 0. Box 3128, Houston, Texas, Plaintiff, 


v. 

Paul M. Herzog, John M. Houston, James J. Reynolds, 
Abe Murdock, Defendants. 

Civil No. 1227-50 

NOTICE OF MOTION FOR SUMMARY JUDGMENT 

Pursuant to Rule 56(c) of the Rules of Civil Procedure 
for the District Courts of the United States, as amended, 
plaintiff moves the Court for summary judgment upon the 
verified complaint heretofore filed in this Court on March 
16, 1950. 

In support of said motion, plaintiff states to the Court 
that there is no genuine issue as to any material fact in the 
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case and that plaintiff is entitled to judgment, as herein¬ 
after prayed, as a matter of law. 

Wherefore, plaintiff prays: 

1. That this Court grant, decree and issue a permanent 
injunction, 

(a) restraining and enjoining, the defendants and 
each of them, from continuing in effect their Order 
dated February 17, 1950, ordering that a hearing be 
held; and, 

(b) directing the defendants and each of them to 
vacate their Order to Show Cause dated November 25, 
1949; and, 

(c) restraining and enjoining, the defendants and 
each of them, together with their employees, agents and 
all others acting under their direction, from further 
subjecting or attempting to subject plaintiff to the 

procedure adopted by defendants herein or 
35 any other procedure not previously authorized 

and published as required by law. 

2. That this Court declare, adjudge and decree that the 
procedure to which defendants have subjected plaintiff is 
invalid and not authorized in law. 

3. That the plaintiff may have such other and further 
relief in the premises as this Court shall deem just and 
proper. 

C. E. Rhetts 
1401 K Street, N.W. 
Washington, D. C. 

Attorney for Plaintiff 

Reilly, Rhetts & Ruckelshaus 

1401 K Street, N.W. 

Washington, D. C. 

Dated May 18, 1950 
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To: William R. Considine 
A. Norman Somers 
Irving M. Herman, 

National Labor Relations Board 
Social Security Building, South 
Washington 25, D. C. 

Attorneys for Defendants 

Please take notice, that the undersigned will bring the 
above motion on for hearing before the Motions Court at 
the United States District Court Building, Washington, 
D. C. on the_day of June, 1950, at 10 o’clock in the fore¬ 

noon on that day or as soon thereafter as counsel can be 
heard. 

C. E. Rhetts 
1401 K Street, N.W. 
Washington, D. C. 

Attorney for Plaintiff 

36 Filed July 17, 1950. Harry M. Hull, Clerk 
UNITED STATES DISTRICT COURT 

FOE THE 

DISTRICT OF COLUMBIA 


Civil Action File Number 1227-50 


John L. Camp, Plaintiff, 
v. 

Paul M. Herzog, John M. Houston, James J. Reynolds, 
Abe Murdock, Defendants. 

ORDER 

The defendants having moved to dismiss the complaint 
herein on the grounds tha tthis Court has no jurisdiction 
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over the subject matter and that the complaint fails to 
state a claim upon which relief can be granted; and the 
plaintiff having filed a motion for summary judgment; and 
this Court having on June 13, 1950, heard arguments of 
counsel on said motions and having considered their briefs; 
and the Court, being fully advised in the premises, having 
on June 13,1950, denied the plaintiffs motion for summary 
judgment and having granted the defendants’ motion to 
dismiss, it is hereby 

Ordered, Adjudged and Decreed, upon all the proceedings 
heretofore had herein, that the complaint be, and it is 
hereby, dismissed. 

Edward A. Tamm 
United States District Judge 

Dated: July 17, 1950 

37 Filed Aug. 2,1950. Harry M. Hull, Clerk 
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Abe Murdock, Defendants. 

NOTICE OF APPEAL 

Notice is hereby given that John L. Camp, plaintiff above 
named, hereby appeals to the United States Court of Ap¬ 
peals for the District of Columbia Circuit from the final 
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judgment denying plaintiff’s motion for summary judg¬ 
ment and granting the defendants notice to dismiss the 
complaint entered in this action on July 17,1950. 

Respectfully submitted, 

C. E. Rhetts 
Attorney for Appellant 
John L. Camp 
The Ohio Oil Company 
P.O. Box 3128 
Houston, Texas 

Of counsel 

Reilly, Rhetts & Ruckelshaus 
1120 Tower Building 
Washington, D. C. 

July 27, 1950 
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STATEMENT OF POINTS 

Pursuant to Rule 75(d) of the Rules of Civil Procedure 
for the District Courts of the United States, Plaintiff states 
that on the appeal he intends to rely on the following points: 

(1) The disciplinary proceeding instituted by de¬ 
fendants and the disciplinary procedure adopted by 
them are without statutory or other authorization and 


9 


20 


are expressly prohibited by Section 3(a) of the Ad¬ 
ministrative Procedure Act. 

(2) Plaintiff is entitled to judicial restraint of de¬ 
fendants’ illegal action at this time. 

(3) Plaintiff’s motion for summary judgment of in¬ 
junction and declaratory judgment should be granted 
by the Court of Appeals for the District of Columbia 
Circuit because there is no genuine issue between the 
parties as to any material fact in the case. 

C. E. Rhetts 
Attorney for Plaintiff 
John L. Camp 
P.O. Box 3128 
Houston, Texas 

Of counsel 

Reilly, Rhetts & Ruckelshaub 

1120 Tower Building 

Washington, D. C. 

Aiigust 3, 1950 
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Abe Murdock, Defendants. 

I DESIGNATION OF RECORD 

The Clerk of the Court will please prepare the record on 
appeal in the above entitled cause and include therein the 
following papers and proceedings: 
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(1) Complaint for injunction and declaratory judg¬ 
ment, filed March 16, 1950. 

(2) Amendment to complaint for injunction and 
declaratory judgment, filed March 20, 1950. 

(3) Motion of defendants to dismiss complaint, filed 
May 11, 1950. 

(4) Notice of motion for summary judgment, filed 
May 18,1950. 

(5) Order dismissing complaint and denying plain¬ 
tiff’s motion for summary judgment, entered July 17, 
1950. 

(6) Notice of appeal, filed August 2,1950. 

(7) This designation of record, filed August 3,1950. 

(8) Statement of points, filed August 3, 1950. 

C. E. Rhetts 
Attorney for Plaintiff 
John L. Camp 
P.O. Box 3128 
Houston, Texas 

August 3, 1950 

Receipt of a copy of the foregoing designation of 
record is hereby acknowledged this 4th day of 
August, 1950, together with one copy of the state¬ 
ment of points. A. Norman Somers, Counsel for 
defendants. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 

1. Whether the court below properly dismissed the 
complaint for want of jurisdiction since the action, 
seeking to restrain the mere holding of an administra¬ 
tive hearing in advance of final agency action, was 
prematurely brought, even under the Administrative 
Procedure Act. 

2. WTiether, even conceding that the final order rule 
applies only where an agency has jurisdiction over the 
general subject matter, the Court below properly held 
the Board to have the power to control its practice, 
and hence correctly dismissed the complaint as pre¬ 
mature. 

3. Whether, if the action was not prematurely insti¬ 
tuted, the Board has injured any right of appellant 
under Section 3(a) of the Administrative Procedure 
Act by giving appellant actual rather than construc¬ 
tive notice of the procedure it seeks to apply in the 
disciplinary proceeding or by promulgating applicable 
substantive standards in its quasi-judicial capacity 
rather than in its quasi-legislative capacity. 

4. WTiether, irrespective of the merits, the appeal 
should be dismissed as moot by reason of the holding 
of the hearing sought to be enjoined. 
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In the United States Court of Appeals 
for the District of Columbia Circuit 


No. 10774. 


John L. Camp, Appellant 


Paul M. Herzog, John M. Houston, 
James J. Reynolds, Abe Murdoch, Appellees 


COUNTERSTATEMENT OF THE CASE 

As appears from appellant’s Statement of the Case, 
this action seeks to restrain appellees, members of the 
National Labor Relations Board (hereinafter referred 
to as the Board), from proceeding with a hearing on 
the allegations of a petition which requests the Board 
to exclude appellant from further practice before the 
Board because of an unprovoked physical assault of 
an aggravated character committed by appellant upon 
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an attorney of the Board during a regular proceeding 
before a Trial Examiner of the Board in which appel¬ 
lant appeared as counsel (J. A. 9). 1 

The purpose of the hearing was to develop the facts 
' on the issues tendered by appellants answer, so as to 
enable the Board to make its factual determination 
and rule upon the legal questions raised by appellant. 

Appellant, in his complaint, claiming that the Board 
had no power to discipline him for the conduct alleged 
in the petition, bases his right to have the hearing en¬ 
joined in advance of any final determination of the 
' issues by the Board on the theory that the Board’s 
i action in merely directing a hearing in the proceeding 
constituted “final agency action” within the meaning 
of Section 10 (c) of the Administrative Procedure 
Act; and that, in any event, the mere holding of the 
hearing would cause irreparable injury to appellant, 
which entitles him to equity intervention. 

The court below dismissed the complaint on July 17, 
1950, on the ground that in advance of a final determi¬ 
nation by the Board in the exclusion proceeding the 
matter was beyond the reviewing jurisdiction of the 
' district court (Suppl. A., pp. 39-40) infra.) 2 From the 

X “J.A.” refers to the pages of the Joint Appendix attached to 
appellant’s brief. Attached as an appendix to this brief is the 
opinion of the court below which is cited as “Suppl. A.” Wher¬ 
ever a page reference is preceded by “R,” the reference is to the 
record as filed in this court and is used to designate record matter 
not printed in either appendix. 

2 The court also noted that “basically administrative agencies 
have inherent power to control practice before them, and that 
this power of the agencies to control this practice is not disturbed 
by the Administrative Procedure Act.” (infra, p. 40) 



judgment and order of dismissal appellant has taken 
this appeal. 

The hearing was initially set for March 23, 1950, as 
stated in the concluding paragraph of appellant’s 
Statement of the Case. Following repeated contin¬ 
uances granted on appellant’s application, the hearing 
was finally scheduled for October 17, 1950. 

On September 29, 1950, appellant petitioned this 
court for a temporary injunction pending the determi¬ 
nation of his appeal In his petition (p. 4), appellant 
alleged that “the issue to be determined by this court 
on petitioner’s appeal is the legality of the hearing to 
which respondents are subjecting him,” and that “the 
temporary injunction which he requests is necessary to 
preserve the effectiveness of the judgment subse¬ 
quently to be entered by this court on the appeal” 
This Court denied appellant’s petition on October 16, 
1950. 

The hearing was commenced as scheduled on Octo¬ 
ber 17. It was in progress as of the date of appellant’s 
brief. It was concluded on October 24, subject only to 
the appellant’s request to obtain 2 depositions and his 
further request to the Board to call an additional wit¬ 
ness whom he had not called himself. 8 See affidavit of 
Trial Examiner Charles L. Ferguson filed herewith. 

STAT U T ES INVOLVED 

Relevant portions of the Administrative Procedure 
Act which appellant failed to include in his brief, are 
appended hereto {infra, p. 38). 


s This testimony was adduced and the hearing closed on No¬ 
vember 10. 1950, after the draft of this brief was sent to the 
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SUMMARY OF ARGUMENT 

I 

The judgment of the court below dismissing appel¬ 
lants complaint is correct. The action was pre¬ 
maturely brought. The Board has issued no final order 
in the proceeding sought to be enjoined. On the con¬ 
trary, every issue of law and fact raised by appellant’s 
answer in that proceeding is still before the Board for 
determination. No jurisdiction exists to review an 
agency’s action in merely directing the holding of a 
hearing. No right is infringed by such action. The in¬ 
convenience and expense to which a hearing puts a 
party is but part of the social burden of living under 
government and is not the sort of irreparable injury 
against which equity protects. 

Nothing in the Administrative Procedure Act alters 
the final order rule. Indeed, Section 10 (c) thereof in 
terms and by its legislative history reaffirms the estab¬ 
lished rule. The Board orders complained of remain 
merely preliminary or procedural orders which are 
reviewable only upon review of the final agency action. 
Appellant’s contention that Section 3 (a) of the 
Administrative Procedure Act would be devoid of 
meaning unless review lay in advance of the final 
agency action is without merit. Whether Section 3 (a) 
is applicable to the present proceeding, as appellant 
contends, or whether, to the extent that it may be 
applicable, its requirements have been met, is, like all 
other “preliminary, procedural, or intermediate” re¬ 
quirements imposed by law, a matter for consideration 
by the reviewing court when it passes upon the validity 


of the final disposition of the proceeding made by the 
agency. 

n : 

Even assuming, as appellant contends, that the final 
order rule applies only where the agency possesses 
general power over the subject matter, this action is 
still premature because the Board has always pos¬ 
sessed the power whose exercise is here sought to be 
enjoined. The power to protect its proceedings against 
disruption and being held up to disrepute is as indis¬ 
pensable to the regular conduct of the*agency’s busi¬ 
ness and to the proper administration of justice as the 
corresponding power of a court is necessary to it. And 
only the agency itself can exercise the power since no 
action by any court can prevent the appearance before 
the agency of a practitioner who is a threat to the 
orderly conduct of its proceedings. The power is so 
necessary that it has been found to exist in a statutory 
grant of rule-making authority much less explicit than 
in the National Labor Relations Act. The power, 
however, does not stem from its authority to make 
rules but, rather, necessarily inheres in the Board , by 
reason of its grant of quasi-judicial powers. Section 
6 (a) of the Administrative Procedure Act did not 
curtail this power. The legislative history of the Sec¬ 
tion clearly shows that Congress intended to keep 
unchanged the agencies’ existing powers to regulate 
practice before them. Appellant’s attempt to prove the 
contrary, particularly by reliance on subsequent Con¬ 
gressional action, only serves further to weaken 
appellant’s position. 
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III 

In any event, the Board is properly exercising the 
power sought to be enjoined, notwithstanding appel¬ 
lant’s reliance on Section 3 (a) of the Administrative 
Procedure Act. Section 3 (a) (2) applies only where 
the agency either charges a person with constructive 
notice of its procedures or indeed seeks to apply its 
procedures with no notice whatever. To prevent the 
latter and to assure uniformity in respect of the 
former, Section 3 (a) requires as a minimum the pub¬ 
lication of the procedures in the Federal Register. 
Where, as here, however, a party has been given actual 
notice of the proceeding and of each step to be followed 
in the procedure, and of the date and manner in which 
each step is to be taken, then, as the legislative history 
makes plain, since such actual notice is infinitely better 
calculated to protect the party’s rights than the con¬ 
structive notice received by publication in the Federal 
Register, the publication requirement does not apply; 
and, in addition, it cannot be availed of by the party 
since, as a result of the actual notice, he has sustained 
no injury or prejudice to his rights from the failure to 
publish any procedural rules under Section 3 (a) (2). 

The Board was not required by Section 3 (a) (3) 
to publish any substantive standards relating to the 
proceeding pending against appellant. Section 3 (a) 
(3) requires the publication of only such standards as 
are promulgated or formulated. It does not require 
promulgation or formulation itself. A quasi-judicial 
agency, in laying down substantive standards, has the 
option, except where specifically required to observe a 
particular method, to do so either through (1) the legis- 
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lative method, i.e., promulgation of rules of general 
applicability in advance of application to specific cases, 
in which event Section 3 (a) (3) would require publi¬ 
cation thereof, or (2) the adjudicatory method, i.e., 
formulation of standards through decisions on a case 
to case basis, in which event Section 3 (b) would apply, 
requiring the agency to publish its decisions (but not 
in the Federal Register) or to make them available to 
public inspection. The Board, of course, publishes its 
decisions through the Government Printing Office, and 
will, of course, do so with the final decision in the pro¬ 
ceeding here involved. 

The adjudicatory method is peculiarly appropriate 
to this, a licensing proceeding expressly defined by the 
Administrative Procedure Act as adjudicatory. More 
particularly is this so where the misconduct charged— 
here a crime under each of two federal statutes—is 
such that the miscreant can under no circumstances 
claim ignorance of either its wrongful character or of 
its plainly foreseeable effect of bringing into question 
his fitness to practice before the agency. 

If appellant’s position were sound, no agency or 
court would be able to suspend or exclude a practitioner 
for the conduct here charged against appellant. 

IV 

Irrespective of the merits of appellant’s action, the 
appeal is moot. Although he talks of enjoining the 
* 1 proceeding,” he complains only of the cost and incon¬ 
venience to which he would be put by the hearing. And 
he has admitted in his Petition for Temporary Injunc¬ 
tion During Pendency of Appeal that the sole issue 
here involved is whether he is entitled to an injunction 
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against the holding of the hearing, and that a judg¬ 
ment of this Court in his favor would be rendered in¬ 
effective once the hearing was held. The hearing has 
been held and concluded. Thus, by appellant’s own 
admission, the holding of the hearing has made an ac¬ 
complished fact of the matter which throughout this 
litigation he has claimed to be the injury he was seek¬ 
ing to avoid by the present action. In these circum¬ 
stances, equity should not invoke its powers to aid ap¬ 
pellant but should dismiss the appeal. 

ARGUMENT 

I 

The Court Below Properly Dismissed the Complaint for Want 
of Jurisdiction Since the Action Was Prematurely Brought 

A. The Board's action complained of was not final, and appellant failed 
to exhaust his administrative remedy 

It is clear that the Board’s orders complained of, in 
merely directing the holding of a hearing, could not 
constitute final agency action which is prerequisite to 
judicial review. For such orders left every issue of 
fact and law pending and unresolved. Indeed, not un¬ 
til after the hearing could the Board make the findings 
upon which its final order would have to rest. This is 
the very antithesis of final agency action. 

The authorities are in complete agreement that final 
action of a tribunal is that which ‘‘expressly or by nec¬ 
essary implication determine (s) the rights and liabili¬ 
ties of all parties with reference to the matters in con¬ 
troversy and leave(s) nothing of a judicial character to 
be done.” Stewart v. Roberts , 80 App. D. C. 405,154 
F. 2d 697. It must amount to “a final disposal of the 
case on its merits so that the court has nothing to do 
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but execute the judgment.” Cammack v. Howard, 81 
App. D. C. 22,154 F. 2d 22,23; Catlin v. United States, 
324 U.S. 229, 233-234, and cases cited. It is not final 
if it “neither dispose(s) of the controversy nor termi¬ 
nate (s) the litigation.” Stewart v. Roberts, supra. 
Thus, it is beyond dispute that the denial of a motion 
to dismiss a complaint, “even when the motion is based 
upon jurisdictional grounds,” is not a final order and 
hence is not directly reviewable. Catlin v. United 
States, supra, at 236, and cases cited; cf. Toomey v. 
Toomey, 80 App. D. C. 77,149 F. 2d 19,20. 

These “traditional conceptions of federal judicial 
power” are equally applicable to judicial review of 
orders of administrative agencies. Rochester Tel. 
Corp. v. United States, 307 U.S. 125,130-131. Accord¬ 
ingly, the denial by an administrative agency of a mo¬ 
tion to dismiss a complaint pending before it, and, of 
course, the corollary action of setting the case down for 
trial, are not subject to immediate review by the courts 
( United States v. Illinois Central R. Co., 244 U.S. 82; 
Federal Power Comm’n v. Metropolitan Edison Co., 
304 U.S. 375, 384-387, and cases cited; Wagner v. Mit¬ 
chell, 61F. Supp. 665 (M.D. Pa.)), even when the com¬ 
plaint “asserts a complete lack of lawful power ... 
to make the order complained of” ( New York, O.xkW. 
Ry. Co. v. United States, 14 F. 2d 850 (S.D. N.Y.; 
3-judge court), affirmed per curiam, 273 U.S. 652). 

Neither the Board’s order to show cause nor the di¬ 
rection of the hearing grants or withholds any author¬ 
ity, privilege or license; extends or abridges any power 
or facility; subjects appellant to any liability; changes 
appellant’s existing or future status or condition; or 
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determines any right or obligation. Rochester Tel. 
Corp. v. United States, 307 U.S. 125, 130-131, citing 
United States v. Los Angeles R.R., 273 U.S. 299, 309- 
310. Indeed, each of the Board’s “orders” complained 
of here “was nothing more than a notice.” Federal 
Power Comm’n. v. Metropolitan Edison Co., 304 U.S. 
375, 385-386. “It was a mere incident in the proceed¬ 
ing.” United States v. Illinois Central R. Co., 244 U.S. 
82, 89. “And just as the district court would have 
been powerless, in the instant case, to compel the [ap¬ 
pellant] to [show cause or] attend the hearing with re¬ 
spect to which the notice had been given, so also was it 
without lawful authority to annul that notice or to en¬ 
join the [Board] from proceeding in the premises.” 
Ibid. 

This Court has held, in Mallory Coal Co. v. National 
Bituminous Coal Comm’n., 69 App. D.C. 166, 99 F. 2d 
399, 407, that underlying this final order test 

of appellate jurisdiction is the fundamental 
requirement that the person seeking review must 
first have exhausted his administrative remedy. If 
the order in the particular case is definitive rather 
than preliminary or procedural; ... if the order 
was entered in a proceeding, adversary in charac¬ 
ter, after notice given, with a hearing at which wit¬ 
nesses were examined and points of law argued, 
and in which findings of fact were made; if a peti¬ 
tion for rehearing was filed urging, upon the Com¬ 
mission, the objection to the order now urged for 
the consideration of the court; each of these cir¬ 
cumstances—and more particularly all of them to¬ 
gether—may indicate that the administrative rem- 


11 


edy has been exhausted and that it is time for judi¬ 
cial review.' Until that time comes, the matter 
should remain in the control of the administrative 
agency. Short cuts to judicial review are not in¬ 
tended by Congress or encouraged by the courts. 
Instead, the person who claims to have been ag¬ 
grieved is required to seek and exhaust his remedy 
even though in a particular case no remedy is spe¬ 
cifically provided (Goldsmith v. Board of Tax Ap¬ 
peals, 270 U.S. 117, 123, 46 S. Ct. 215, 217, 70 L. 
Ed. 494) ; and even though he may believe that his 
search will be futile. Bed River Broadcasting Co. 
v. Federal Communications Comm., 69 App. D. C. 
3, 98 F. 2d 282, cert, denied 59 S. Ct. 86, 83 L. Ed. 
—, and cases there cited (italics supplied). 

See also Miles Laboratories v. Federal Trade Commis¬ 
sion, 78 App. D.C. 326,140 F. 2d 683, 685, certiorari de¬ 
nied 322 U.S. 752; Federal Power Commission v. Ar¬ 
kansas Power & Light Co., 330 U.S. 802; Securities 
& Exchange Commission v. Otis & Co., 338 U.S. 843. 
And, like the rule requiring exhaustion of the admin¬ 
istrative remedy, the final order rule “ cannot be cir¬ 
cumvented by asserting that the charge on which the 
complaint rests is groundless and that the mere hold¬ 
ing of the prescribed administrative hearing would re¬ 
sult in irreparable damage.” Myers v. Bethlehem 
Corp., 303 U.S. 41, 51-52, and cases cited. United 
States v. Illinois Central B. Co., 244 U.S. 82, 86-87. 
“The fact of irreparable injury and lack of relief there¬ 
for is not sufficient to establish the privilege of judicial 
review of administrative action.” Mallory Coal Co. v. 
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National Bituminous Coal Com’n., 69 App. D.C. 166, 
99 F. 2d 399, 407-408, and cases cited. 

Appellant seeks to avoid the impact of these settled 
principles by challenging their applicability where, as 
here, it is alleged that the Board’s action was wholly 
unauthorized because the Board lacks power in the 
premises. To this end, appellant (Br., p. 32) quotes 
the observation of Mr. Justice Brandeis in Myers v. 
Bethlehem Corp., 303 U.S. 41, 47, to the effect that no 
claim was there made that the statutory provisions and 
rules of procedure for the Board hearings sought to be 
enjoined were illegal. Appellant seeks to deduce there¬ 
from that had such a claim been made the Court would 
have decided the matter differently. The argument is 
demonstrably erroneous. 

In the first place, in several of the cases cited with 
approval in the Court’s opinion (303 U.S. at 44, n. 1, 
and 51, n. 11), the courts reached the same result as 
Myers notwithstanding the statutes involved had been 
challenged as unconstitutional. Heller Bros. Co., v. 
Lind, 66 App. D.C. 306, 86 F. 2d 862, certiorari denied, 
300 U.S. 672; Clark v. Lindemann & Hoverson Co., 88 
F. 2d 59 (C.A. 7), certiorari denied, 300 U.S. 681, 301 
U.S. 707; Dupont de Nemours & Co. v. Boland, 85 F. 
2d 12 (CAl. 2) ; Chamber of Commerce v. Federal Trade 
Commission, 280 Fed. 45 (C.A. 8) ; Pittsburgh <Sc W. V. 
By. Co., v. Interstate Commerce Com’n., 52 App. D. C. 
40, 280 Fed. 1014; cf. Bradley Lumber Co. v. N.L.R.B., 
84 F. 2d 97 (C.A. 5), certiorari denied, 299 U.S. 559. 

Moreover, the Myers decision was reaffirmed and held 
controlling in Petroleum Co. v. Comm’n., 304 U. S. 209, 
where the illegality and unconstitutional nature of the 
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agency’s action were assailed. There the Court, Mr. 
Justice Brandeis concurring, held that the inconveni¬ 
ence and expense of the hearing, the sole injury com¬ 
plained of here, “is not the sort of irreparable injury 
against which equity protects” but is “ ‘part of the so¬ 
cial burden of living under government.’ ” 304 U.S. at 
220-222. Cited with approval in the Petroleum Co. 
case was New York, 0. <& W. By. Co. v. United States, 
14 F. 2d 850 (S. D. N. Y.; 3-judge court), affirmed per 
curiam, 273 U. S. 652, which held the court to be with¬ 
out jurisdiction to enjoin the holding of an adminis¬ 
trative hearing notwithstanding the court’s recogni¬ 
tion that plaintiff’s assertion of “a complete lack of 
lawful power in the Commission” presented a “serious 
question” on the merits. 4 

In sum, the court below correctly held that appel¬ 
lant’s action is premature. No final action has been 
taken. Appellant has not exhausted his administrative 

4 None of the cases cited by appellant furnishes support for his 
position. Utah Fuel Co. v. National Biti&ninous Coal Commis¬ 
sion, 306 U.S. 56, involved agency action which threatened not the 
inconvenience of a hearing but a direct invasion of what the court 
deemed to be a property right in that it would have required pub¬ 
lication of the company’s confidential financial reports. Public 
Utilities Comm’n. v. Gas Co., 317 U.S. 456, merely illustrates 
equity’s vindication of the paramount federal authority in a clash 
with a state authority, and specifically reaffirms Petroleum Co. v. 
Comm y n, 304 U.S. 209. Chambers v. Robertson, — App. D. C. —, 
183 F. 2d 144, specifically recognized the final order rule, but 
merely held an exception to exist where the final agency action, a 
determination by the President, would not have been subject to 
review. That situation is of course not present here. Appellees 
certainly do not contend that if the Board in the future excluded 
appellant from its bar appellant could not contest the legality of 
such an order in the courts. 
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remedy, and he has made no showing of irreparable in¬ 
jury warranting equity intervention in advance of 
final action. 

B. The Administrative Procedure Ad confers no jurisdiction on the 
courts to review the preliminary or procedural agency action here 
involved. 

As we have demonstrated above, the Board’s action 
here challenged was not in any respect final. The or¬ 
ders complained of were merely preliminary orders en¬ 
tered at the threshhold of a proceeding, the purpose of 
which is to determine the issue of the Board’s power 
here raised by the appellant, and, assuming the exist¬ 
ence of the power, to ascertain the facts alleged in the 
petition of the General Counsel and to determine the 
appropriate remedial order to be entered in the light of 
the facts ascertained. 

Section 10 (c) of the Administrative Procedure Act, 
upon which appellant relies, does not change the re¬ 
quirement that agency action to be reviewable must be 
final. It provides, in part, as follows: 

Every agency action made reviewable by statute 
and every final agency action for which there is no 
other adequate remedy in any court shall be sub¬ 
ject to judicial review. Any preliminary, proce¬ 
dural, or intermediate agency action or ruling not 
directly reviewable shall be subject to review upon 
the review of the final agency action. 

Nothing in the Administrative Procedure Act or in 
its legislative history purports to designate as final 
agency action that which has never heretofore been re¬ 
garded as final. On the contrary, the second sentence 
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of Section 10 (c), supra, was specifically designed “to 
negative any intention to make reviewable merely pre¬ 
liminary or procedural orders where there is a subse¬ 
quent and adequate remedy at law available, as is pres¬ 
ently the rule.” Senate Judiciary Committee Print of 
S. 7, June 1945, p. 19 (Senate Document No. 248, 79th 
Congress, Second Session, 37). Additional evidence of 
the congressional intent is found in the statement by 
Congressman Walter, chairman of the subcommittee in 
charge of the bill in the House, that “The provisions of 
this section... involve no departure from the usual and 
well understood rules of procedure in this field.” 92 
Cong. Rec. 5654 (Senate Document No. 248, supra, at 
369). Moreover, the Attorney General, in commenting 
on the bill at the request of the Senate Judiciary Com¬ 
mittee, declared that Section 10 (c) was “intended to 
state existing law.” Senate Document No. 248, supra, 
at 230. 5 See also the Attorney General’s Manual on the 
Administrative Procedure Act (1947), 101-102, 103; 
Cf. Olin Industries v. N. L. R. B., 72 F. Supp. 225, 228 
(D. Mass.); Ohio Power Co . v. N. L. R. B., 164 F. 2d 
275 (C. A. 6) ; Avon Dairy Co. v. Eisaman, 69 F. Supp. 
500, 502 (N. D. Ohio); Transamerica Corporation v. 
McCabe, 80 F. Supp. 704, 707 (D. D. C.); White v. 
Douds, 80 F. Supp. 402, 405 (S. D. N. Y.), appeal dis¬ 
missed October 22, 1949 (C. A. 2). 

Since the Board’s action here sought to be enjoined is 
“a mere step in procedure” {Federal Power Comm’n. 

5 Because of the incorporation of this analysis in the Commit¬ 
tee’s report without contradiction, it serves “as an indication of 
the Committee’s opinion on the intended effect of the Act.” 
American Stevedores v. PorelZo, 330 U.S. 446, 452. 
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v. Metropolitan Edison Co., 304 U. S. 375, 385; United 
States v. Illinois Central R. Co., 244 U. S. 82, 89), it 
plainly falls within the category of “preliminary, pro¬ 
cedural, or intermediate agency action or ruling not 
directly reviewable,” but re viewable only “upon the re¬ 
view of the final agency action.” Administrative Pro¬ 
cedure Act, Section 10 (c) ; see also Section 10 (e) (4), 
infra, p. 38. 

It is significant that the Supreme Court, after the 
Administrative Procedure Act became effective, specif¬ 
ically reaffirmed the Illinois Central and Rochester 
cases, supra. In C. & S. Air Lines v. Waterman Corp., 
333 U. S. 103, the Court held that a decision of the Civil 
Aeronautics Board, which denied, subject to the Presi¬ 
dent’s approval, an application by a carrier to engage 
in overseas and foreign air transportation, was not sub¬ 
ject to review. In language fully applicable to all cases 
where the final order rule is in issue, the Court stated 
(pp. 112-113): 

Until the decision of the Board has Presidential 
approval, it grants no privilege and denies no right. 
It can give nothing and can take nothing away 
from the applicant or a competitor. It may be a 
step which if erroneous will mature into a preju¬ 
dicial result, as an order fixing valuations in a rate 
proceeding may foreshow and compel a prejudicial 
rate order. But administrative orders are not re- 
viewable unless and until they impose an obliga¬ 
tion, deny a right or fix some legal relationship as 
a consummation of the administrative process. 
(Italics supplied). 


17 


In light of the foregoing, “It is as true today as it 
was before the Administrative Procedure Act was 
passed that in such a'case as this ‘Any decision on the 
merits would involve the granting of judicial remedies 
which Congress chose not to confer/ ” Kirkland v. At¬ 
lantic Coast Line R. Co., 83 App. D. C. 205, 167 F. 2d 
529, 530, certiorari denied, 335 U. S. 843. Since juris¬ 
diction is lacking over the subject matter of this action, 
appellant’s complaint must be dismissed even if it be 
assumed “that the Board has violated Section 3 (a) of 
the Administrative Procedure Act, as alleged.” Olin 
Industries v. N. L. R. B., 72 F. Supp. 225, 229 (D. 
Mass.). 

To say, as does appellant, that Section 3 (a) would 
be devoid of meaning unless the asserted failure of the 
agency to comply with it were itself a basis for review 
in advance of final agency action is manifestly absurd. 
Section 3 (a) presents but one of numerous preliminary 
requirements for agencies to observe in order that their 
final orders be upheld on review. See Section 10(e) (4), 
infra, p. 38. And the appropriate time to determine 
either the applicability of Section 3 (a) to the given 
situation or whether, if applicable, its requirements 
have been met, is upon review of the final order, after 
“consummation of the administrative process” (C. & 
S. Air Lines v. Waterman Corp., 333 U. S. 103, 
112-113), and not where, as here, and “in the 

Myers case, the administrative process, far from be¬ 
ing exhausted, ha[s] hardly begun.” Macauley v. 
Waterman S. S. Corp., 327 U. S. 540, 544-545. Until 
such time, the agency action does not impose or threaten 
injury “under some of the recognized sources of equi- 
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table jurisdiction.” Petroleum Co. v. Comm’n., 304 
U. S. 209, 218. 


n 

Even If the Final Order Rule Applies Only Where the Agency 
Possesses the Basic Power It Seeks to Exercise, the Board 
Has Always Possessed the Power Here in Question and 
the Court Below Correctly Held It Was Without Jurisdic¬ 
tion Over the Subject Matter of This Action. 

Appellant contends that the Board lacks the power 
to bar him from further practicing before it. As we 
have shown in Point I, supra, appellant’s attempt to 
raise the issue at this time is premature. However, 
even if appellant were correct in asserting that the final 
order rule is applicable only where an agency possesses 
general power to act in respect of the subject matter, 
appellant’s action is still premature, because, as held 
1 by the court below, “basically administrative agencies 
have inherent power to control practice before them, 
and * * * this power of the agencies to control this 
practice is not disturbed by the Administrative Proce¬ 
dure Act.” We shall demonstrate now that the court 
below was plainly correct in finding such power to re¬ 
side in the Board. 

A. The Board possessed the power to exclude practitioners before the 

Administrative Procedure Act 

We believe we may postulate that it is inconceivable 
that a quasi-judicial agency vested with the duty and 
function of conducting hearings in the manner of a 
' court (see Section 10(b) of the National Labor Rela¬ 
tions Act as amended, appellant’s brief, p. 42) may not, 
as a necessary incident of protecting its procedures 
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from abuse and disruption, exclude persons who, by 
violent and unruly conduct, have demonstrated a dispo¬ 
sition to throw its hearings into turmoil and thereby to 
prevent the agency from properly discharging its busi¬ 
ness. We believe it unchallengeably basic that the 
regular conduct of business, the maintenance of dignity 
and decorum, and the preservation of public respect for 
governmental institutions, require that a power exist 
whereby a person found to be lacking in the minimum 
moral qualifications or a person found to be misusing 
his position and abusing his privilege by interfering 
with the orderly processes of any judicial or quasi-judi¬ 
cial body may be excluded from its deliberations. The 
sole question here is whether this power, when it affects 
appearance before an administrative agency, resides in 
the agency. We submit that it does. 

There is no federal authority to which an agency can 
repair for relief from the intolerable burden the rule 
of law urged by appellant would thrust upon it. Only 
the agency itself is in a position to assure that it does 
not have to suffer to practice before it any malefactor 
who transgresses elementary moral, ethical and legal 
principles. Hence, it is indispensable to the conduct of 
its business that the agency possess the power here 
questioned. The Supreme Court has held that an 
agency’s power to pass upon the qualifications of prac¬ 
titioners even in connection with their admission to 
practice before it is “so necessary” and “so usual” that 
it may be found to reside in a grant of rule-m akin g 
authority limited to “rules of evidence and procedure.” 
Goldsmith v. Bd. of Tax Appeals, 270 U. S. 117,121,122. 
This was recognized too by this Court in Phillips v. 
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Ballinger, 37 App. D. C. 46, 50, under an agency’s 
power to prescribe rules for the “performance of its 
business.” Since the rule-making power conferred by 
Section 6 of the National Labor Relations Act extends 
to “such rules and regulations as may be necessary to 
carry out the provisions of this Act,” it is plainly 
broader than that involved in the Goldsmith case and 
at least as broad as that considered in the Phillips case. 

But the power of a quasi-judicial agency to regulate 
the conduct of persons practicing at its bar does not 
even stem from its power to make rules. The Gold¬ 
smith case, supra, held that “so necessary is the power 
and so usual is it” that it can be supported by any gen¬ 
eral grant of rule making authority. 270 U. S. at 122. 
But precisely because it is so necessary to the exercise 
of the primary functions of the Board it comes within 
the principle “that the lawful delegation of a power 
carries with it the authority to do whatever is reason¬ 
able and appropriate properly to effectuate the power.” 
Gallagher's Steak House v. Bowles, 142 F. 2d 530, 534 
(C. A. 2), certiorari denied, 322 U. S. 764; Stahlman v. 
Federal Communications Commission, 75 App. D. C. 
176,126 F. 2d 124,128 ;TJnited States Threlkeld,72F. 
2d 464, 466 (C. A. 10), certiorari denied, 293 U. S. 620; 
Northern States Power Co. v. Federal Power Commis¬ 
sion, 118 F. 2d 141,143 (C. A. 7) ; cf. United States v. 
Bailey, 9 Pet. 238, 254-255. The power of the courts 
to discipline attorneys stems from the necessity of pro¬ 
tecting the integrity of their processes. “The power to 
strike from the rolls is inherent in the court itself. No 
statute or rule is necessary to authorize the punishment 
in proper cases. Statutes and rules may regulate the 
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power, but they do not create it. It is necessary for the 
protection of the court, the proper administration of 
justice * * Weeks on Attorneys at Law (2nd ed., 
1892) § 80, p. 154; see also 2 Thornton on Attorneys at 
Law (1914) 1167-1168,1171. To the extent that admin¬ 
istrative agencies are ‘ 1 primarily responsible for pro¬ 
tecting the public” by invoking their powers over prac¬ 
titioners in appropriate cases ( Kingsland v. Dorsey, 
338 U. S. 318, 320), the exercise of authority is justified 
on the same principles as those invoked by the courts. 
“ Courts and administrative agencies are not to be re¬ 
garded as competitors in the task of safeguarding the 
public interest. United States v. Morgan, 307 U. S. 
183, 190-191; Federal Communications Commission v. 
Pottsville Broadcasting Co., 309 U. S. 134. Courts no 
less than administrative bodies are agencies of govern¬ 
ment. Both are instruments for realizing public pur¬ 
poses.” Scripps-Howard Radio, Inc. v. Federal Com¬ 
munications Commission, 316 U. S. 4,15; United States 
v. Ruzicka, 329 U. S. 287, 295. 

If, as we have shown, the power is a necessary one, 
it is impossible to understand appellant’s contention 
(Br., pp. 13,15) that the power does not serve the legiti¬ 
mate interest of the Board in assuring the orderly and 
proper conduct of its regular proceedings. This is pre¬ 
cisely the function the power does serve. It “is indis¬ 
pensable to protect the court, the administration of jus¬ 
tice ...” Weeks on Attorneys at Law (2nd ed., 1892), 
§ 80, pp. 153, 154 ; 2 Thornton on Attorneys at Law 
(1914) 1171. The Board “in these matters is vested 
with judicial power, and [its] relations to attorneys 
practicing before [it] are substantially the same as that 
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of a court to attorneys admitted to its bar.” Garfield 
v. U. S. ex rel. Stevens, 32 App. D. C. 109,140. 

Appellant advances the argument that the power is 
not necessary to the effective conduct of the Board’s 
business because it has never until now had occasion to 
exercise it (Br., p. 15). The fact that the Board has 
never heretofore had to use its power points merely to 
the flagrancy of the conduct under consideration now. 

Nor can appellant derive comfort from the statement 
of the Chairman of the Board quoted at pp. 15-16 of 
appellant’s brief. When the Chairman stated that 
H. R. 2657 “would have the effect of vesting in admin¬ 
istrative agencies the power normally inhering in any 
judicial body to maintain the dignity of their proceed¬ 
ings,” he intended no more or less than did the House 
Committee on the Judiciary in commenting on the 
counterpart of H. R. 2657 in the present Congress, 
H. R. 4446 (quoted at p. 20 of appellant’s brief), that 
the bill “recognizes for the first time in statutory lan¬ 
guage” that agencies may discipline attorneys at their 
bars. Both statements clearly mean only that Congress 
was contemplating codification of existing law. In any 
event, if appellant’s position be correct, then not only 
the Board but also every agency other than the four 
mentioned by appellant (Br., p. 6) lacks a power which 
the Supreme Court has held to be “necessary.” 6 Such 
a position defies reason. 

6 Six of these agencies made clear their belief in their possession 
of the power to exclude attorneys on the same record from which 
the Board Chairman’s statement -was taken. Hearings on H. R. 
2657, 80th Cong., pp. 437, 438, 444, 448, 467-468. 
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B. Section 6(a) of the Administrative Procedure Act did not deprive 

the Board of its power 

Appellant contends that even if the Board had the 
power here asserted before the enactment of the Ad¬ 
ministrative Procedure Act, Section 6 (a) of that 
statute abrogated it. Neither the language of the sec¬ 
tion nor the excerpt from the Senate debates relating to 
it, as quoted by appellant (brief, pp. 18-19), bears out 
this contention. Clearly, the agency’s power to exclude 
disruptive elements from its proceedings is not affected 
by the initial privilege of a practitioner to appear any 
more than a court’s power to disbar an attorney is lim¬ 
ited by his license authorizing his original admission to 
practice. Indeed, if the case were otherwise, the 
Board’s admittedly valid rule under which an attorney 
may he excluded from a particular hearing would be 
invalid. 

The only other piece of legislative history relied on 
by appellant is the rejection by the House of an amend¬ 
ment offered by Mr. Kefauver. This amendment would 
have restricted the class of attorneys eligible to prac¬ 
tice before administrative agencies to those admitted 
to the Supreme Court or to the highest court of their 
states of residence, with the proviso that an agency 
should for good cause be authorized to suspend or deny 
the right to practice before it. The debate on the 
amendment reveals that the objection to it centered not 
on the proviso but on the restrictive eligibility require¬ 
ments contained in the primary feature of the amend¬ 
ment. Senate Document No. 248,79th Cong., 2nd Sess., 
p. 405. 7 

7 Mr. Jennings characterized the amendment as “obnoxious” 
and “a monkey wrench.” 
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Contrary to appellant’s contention, the legislative 
history of the Administrative Procedure Act makes it 
absolutely clear that Congress did not intend to take 
away from agencies their already established power to 
exclude practitioners who engage in disruptive con¬ 
duct. The statement of the Attorney General appended 
to Senate Report 752 (Senate Document No. 248, 
supra, at 227) declares: “This subsection [6 (a)] does 
not deal with, or in any way qualify, the present power 
of any agency to regulate practice at its bar.” 8 

The same declaration concerning the intended effect 
of Section 6 (a) appears in the Attorney General’s 
Manual on the Administrative Procedure Act (Pre¬ 
pared by the Department of Justice, Tom C. Clark, At¬ 
torney General, 1947), pp. 65-66: 

More broadly, section 6 (a) leaves intact the 
agencies’ control over both lawyers and non-law¬ 
yers who practice before them. The reports of 
the Senate and House Judiciary Committees con¬ 
tain expressions of opinion to the effect that, as to 
lawyers desiring to practice before an agency, the 
agency should normally require no more than a 
statement from a lawyer that he is in good stand¬ 
ing before the courts. Sen. Rep. p. 19; H. R. Rep. 
p. 32 (Sen. Doc. pp. 205, 264). However, the legis¬ 
lative history leaves no doubt that the Congress 

8 This statement of the Attorney General is an “indication of 
the Committee’s opinion on the intended effect of the Act.” Ameri¬ 
can Stevedores v. Porello, 330 U.S. 446, 452. Senator McCarran 
cited the Statement of the Attorney General with approval dur¬ 
ing the debate of March 12, 1946 (Sen. Doc. No. 248, supra, p. 
317). 
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intended to keep unchanged the agencies’ existing 
powers to regulate practice before them. When 
the House Committee on the Judiciary held hear¬ 
ings in 1945 on H. R. 1203 (79th Cong., 1st Sess.), 
which, under the title of S. 7, was enacted as the 
Administrative Procedure Act, the Committee was 
specifically aware of the fact that H. R. 1203 con¬ 
tained no provision relating to attorneys prac¬ 
ticing before agencies, while H. R. 339, and. H. R. 
1117, also pending before the Committee, con¬ 
tained such provisions. House Hearings (1945) 
p. 34 (Sen. Doc. p. 80). Finally, during the House 
debate on S. 7, Representative Kefauver offered 
the following amendment to section 6: 

Any member of the bar who is in good standing 
and who has been admitted to the bar of the Su¬ 
preme Court of the United States or of the 
highest court of the State of his or her residence 
shall be eligible to practice before any agency: 
Provided, however, That an agency shall for 
good cause be authorized by order to suspend or 
deny the right to practice before such agency. 

The amendment was rejected by the House, appar¬ 
ently on the ground that the subject should be cov¬ 
ered by separate legislation. 92 Cong. Rec. 5666-8 
(Sen. Doc. pp. 401-405). 

It is clear, therefore, that the existing powers of 
the agencies to control practice before them are not 
changed by the Administrative Procedure Act. 
For example, any agency may exclude, after notice 
and opportunity for hearing, persons of improper 
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character from practice before it, Goldsmith v. 
Board of Tax Appeals, 270 U. S. 117 (1926), or ex¬ 
clude parties or counsel from participation in pro¬ 
ceedings by reason of unruly conduct, Okin v. 
Securities and Exchange Commission, 137 F. 2d 
398 (C. C. A. 2, 1943), or impose reasonable time 
limits during which former employees may not 
practice before the agency (emphasis supplied). 

Appellant attempts to find support for his position 
in a source which proves precisely the contrary, 
namely, the Administrative Practitioners bill (H. R. 
4446 of the first session of the present Congress). As 
we have shown above (p. 22), the very language ap¬ 
pellant quotes from the Committee Report on the bill 
last mentioned, implies the recognition of a presently 
existing non-statutory power. But we need not rest on 
implication. In its introductory sentences, the report 
demolishes appellant’s argument that Section 6 (a) of 
the Administrative Procedure Act changed existing 
law: 

Legislation has for years been proposed in the 
Congress on the subject of admissions to practice 
before administrative agencies. Some 20 bills have 
been introduced in recent years. When the Ad¬ 
ministrative Procedure Act was before the House 
in 1946 it was earnestly argued that it should con¬ 
tain something on the subject. But it was too large 
and important for fragmentary treatment as a 
mere part of the Administrative Procedure Act. 
H. Rep. No. 905, 81st Congress, 1st Session, p. 1. 
[emphasis supplied] 
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The report then proceeds to recognize the necessity 
which has impelled administrative agencies to exercise 
the authority in question, and declares that the bill will 
“preserve [this] necessary authority.” Id. at 2, 3. It 
goes on to say that “nothing essentially new is pro¬ 
posed,” but that “diverse requirements by the differ¬ 
ent administrative agencies of the Government are 
confusing” so that “it is proposed that regulation of 
administrative practice be achieved and be given a 
measure of uniformity.” Id. at 3-4. 

Manifestly, appellant can find no valid support for 
his view that Section 6 (a) of the Administrative Pro¬ 
cedure Act has immunized him against exclusion from 
participation in proceedings before the Board on the 
ground of misconduct demonstrating a disposition to 
disrupt the orderly conduct of hearings. 

Thus, even on the basis of appellant’s contention that 
the final order rule is applicable only where the agency 
possesses the general power whose exercise is sought to 
be enjoined, the court below correctly held the power 
here in question to reside in the Board and, accord¬ 
ingly, correctly dismissed appellant’s complaint as pre¬ 
mature. 

The fundamental error of appellant’s position is 
demonstrated by the holding in Goldsmith v. Board of 
Tax Appeals, 270 TJ.S. 117, that even an order exclud¬ 
ing a person from practice before an administrative 
agency does not furnish a basis for “appeal to the 
courts for any remedy” “until he had sought a hearing 
from the Board, and been denied it.” 270 U.S. at 123. 
Yet appellant here contends that such a hearing af¬ 
forded by the Board would per se impose the injury 
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upon which his complaint is founded. The contention 
is patently fallacious. 


in 

In Any Evenl, the Board Is Properly Exercising Its Power in 
Respect of Appellant and Has Neither Infringed nor 
Threatened Any of Appellant's Rights 

Even if this action has not been prematurely brought 
and if this Court could properly reach the merits of 
appellant’s contention at this time, the judgment below 
was still correct, for the Board is properly exercising 
the power sought to be enjoined. 

This phase of appellant’s case is predicated entirely 
on his contention that the Board has failed to publish 
any rules governing its proceeding against him in ac¬ 
cordance with Section 3 (a) of the Administrative Pro¬ 
cedure Act. We shall show that the Board’s “neces¬ 
sary” power (Goldsmith v. Board of Tax Appeals, 270 
U.S. 117,122, is not subject to nor conditioned by Sec¬ 
tion 3 (a) of the Administrative Procedure Act and 
that non-compliance with its requirement does not pre¬ 
clude exercise of the power in the proceeding here 
sought to be enjoined. 

A. The actual notice of the procedure adopted by the Board served 
upon appellant dispensed with the need for the constructive notice 
by publication required by Section 3(a)(2) 

The complaint concedes that appellant received ac¬ 
tual notice of the procedure the Board proposed to fol¬ 
low, as to each step to be taken and the time and man¬ 
ner thereof (JA.. 1-2, 3, 7-8, 12, 13). It is inconceiv¬ 
able that Congress intended to relieve a person from 
the consequences of his failure to abide by a procedure 
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of which he has had actual notice on the ground that 
he did not receive the constructive notice provided by 
the statute. Certainly no more was intended by Sec¬ 
tion 3 (a) (2) than that persons who had no actual 
notice of a procedural requirement should not be bound 
by a failure to comply with such requirement if they 
did not have at least constructive notice thereof. Thus, 
in the absence of personal knowledge, it would be mani¬ 
festly unfair to preclude a person from noting an ap¬ 
peal to higher agency authority because of his failure 
to comply with a rule not published, fixing a time limit 
on such appeals. As the Attorney General observes, in 
his Manual on the Administrative Procedure Act (pp. 
21-22), “ Should an agency fail to publish, for example, 
a listing of its field offices with their functions, persons 
who have not received actual notice of such agency or¬ 
ganization may contend that they are not bound to re¬ 
sort to a field office prior to institution of their case in 
the central office.” But no reason can be found to 
justify the same result where the parties have actual, 
personal knowledge of the agency’s organization or 
procedure. 

The legislative history supports the logic of this posi¬ 
tion. Congressman Hobbs, of the House Committee 
on the Judiciary, caused to be inserted in the Congres¬ 
sional Record, prior to final passage of the bill, an in¬ 
terpretation by the Attorney General in the form of 
answers to specific questions which had arisen in the 
course of the bill’s consideration by Congress. The 
Attorney General there stated (92 Cong. Rec. A. 2987- 
2988 (Senate Document No. 248, supra, at 415)) : 
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Section 3 (a) provides that there shall be pub¬ 
lication in the Federal Register of the rules of the 
various agencies of the Government. The last sen¬ 
tence of section 3 (a) states: “No person shall in 
any manner be required to resort to organization 
or procedure not so published.” But this does not 
mean that a person who has actual notice is not re¬ 
quired to resort to agency organization or proce¬ 
dure if it has not been published in the Federal 
Register. If a person has actual notice of a rule, 
he is bound by it. The only purpose of the require¬ 
ment for publication in the Federal Register is to 
make sure that persons may find the necessary 
rules as to organization and procedure if they seek 
them. It goes without saying that actual notice is 
the best of all notices. At most, the Federal Reg¬ 
ister gives constructive notice. See 44 U.S.C. 
Sec. 307. 

B. The Board was not required by Section 3(a)(3) to promulgate and 
publish any substantive standards relating to the legal basis of the 
proceeding pending against appellant 

Just as appellant cannot complain of the exercise by 
the Board of its implied statutory power to keep its 
processes unimpeded by regulating the conduct of prac¬ 
titioners {supra, pp. 18-28), so also he cannot be heard 
to complain of the Board’s exercise of this power in this 
case on the ground that the applicable standards had 
not been made known to him in the form of a regula¬ 
tion promulgated by the Board. 

The fallacy in appellant’s argument is that he con¬ 
fuses the requirement of Section 3 (a) (3) to publish 
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substantive standards of conduct which an agency has 
adopted with the method for adopting those standards. 
In other words, appellant erroneously contends that 
not only must an agency publish the standards which 
it has adopted but that it must also resort to a rule- 
making proceeding to adopt them. 

Section 3 (a) (3) imposes no such requirement. It 
does not change the nature of the powers possessed by 
quasi-judicial agencies. Such agencies, except where 
a particular method may be specifically required by 
statute, are free to choose between two alternative 
methods in promulgating substantive standards relat¬ 
ing to the exercise of its duties. Thus, an agency may, 
in pursuance of its rule-making function, lay down 
> general standards to be applied to future cases. In 
such event, Section 3 (a) (3) requires that the stand¬ 
ards be published in the Federal Register. On the 
other hand, the agency may resort to its adjudicatory 
function and “deal with the problems on a case-to-case 
basis” ( Securities Comm’n v. Chenery Corp., 332 U.S. 
194, 203), in which event Section 3 (b), not 3 (a) (3), 
applies. 9 Attorney General’s Manual on the Adminis¬ 
trative Procedure Act, p. 22. “To insist upon one form 
of action to the exclusion of the other is to exalt form 
over necessity” and “to stultify the administrative 
process.” Chenery case, supra, at 202. 

9 Section 3 (b) provides in relevant part: “Every agency shall 
publish or, in accordance with published rule, make available to 
public inspection all final opinions or orders in the adjudication 
of cases • • The Board has always published its final opin¬ 
ions and orders through the Government Printing Office and will 
do the same in the proceeding here involved. 
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The adjudicatory method is peculiarly appropriate 
here because the proceeding is essentially a licensing 
one (Administrative Procedure Act, Section 2 (e), 
infra , p. 38), 10 which is expressly defined as adjudica¬ 
tory by Section 2 (d) of the Administrative Procedure 
Act (infra, p. 38). Nevertheless, appellant contends 
(Br. p. 25) that the Board may not use the adjudica¬ 
tory method here because, unlike the unfair labor prac¬ 
tices declared by statute as to which the Board regu¬ 
larly exercises its adjudicatory functions, no statute 
declares the qualifications which affect the fitness of 
practitioners at the bar of the Board. In essence, ap¬ 
pellant’s argument is that absent a general definition 
of misconduct, he, an attorney at law, is not in a posi¬ 
tion to know that the conduct with which is he charged, 
that he, “without provocation, brutally assaulted E. 
Don Wilson” [a fellow-attorney], that he “without 
warning, punched Wilson in the eye, knocking him to 
the floor; whereupon [appellant] pounced upon Wil¬ 
son on the floor and was attempting to punch him and 
kick him, when he was physically restrained by his as¬ 
sociate counsel * * * and one of the Board’s witnesses” 
(J. A. 9)—conduct violative of two federal criminal 
statutes 11 —constitutes misconduct which could bring 
into question whether the agency, for the protection of 

10 See also Waterman, Federal Administrative Bars: Admission 
and Disbarment , 3 U. of Chicago L. Rev. 261, 269; Note, Bight to 
Bearing on Application for Admission to Practice before Adminis¬ 
trative Tribunals , 24 Michigan L. Rev. 846. 

11 Section 12 of the National Labor Relations Act, as amended 
(61 Stat. 136, 151, 29 U.S.C. 162) declares it a misdemeanor to 
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its future hearings, should exclude him from more than 
just the hearing at which the misconduct occurred. The 
proposition is self-refuting. 

This is especially so because appellant’s argument 
necessarily assumes that the National Labor Relations 
Act, and statutes such as the Federal Trade Commis¬ 
sion Act or the Securities and Exchange Act, state in 
explicit language every detail of their meaning and 
scope. Yet the law reports attest the fact that these 
regulatory provisions, necessarily couched in general 
language, acquire specific content and meaning on a 
case-to-case basis in litigation which tests the applica¬ 
bility of these provisions to specific kinds of conduct, 
none of which are enjoined in so many words by the 
governing statute. Cf. Securities Comm’n . v. Chenery 
Corp., 332 U.S. 194; Phelps Dodge Corp. v. N.L.R.B., 
313 U.S. 177,185. 12 • * 


“wilfully • • • prevent, impede or interfere with any member of 
the Board or any of its agents • • • in the performance of duties 
pursuant to this Act.” 

Section 1505 of Title 18, U.S. Code, makes it a felony “by • • • 
force [to] • • • obstruct or impede • • • the due and proper ad¬ 
ministration of the law under which [a] proceeding [pending be¬ 
fore an agency of the United States] is being had before such 
• • • agency of the United States.” 62 Stat. 683, 770. 

12 Indeed, the power to discipline practitioners may be exercised 
without express authorization of statutes or rules. Gould v. State, 
99 Fla. 662,127 So. 309, 311; Meuruer v. Bemich, 170 So. 567, 575 
(La. App.). “• • • where certain grounds are specified by the 
statute, this does not necessarily exclude striking from the roles for 
causes not specified.” Weeks on Attorneys at Law (2nd ed., 1892), 
§80, p. 155; see also 2 Thornton on Attorneys at Law (1914) 1169- 
1170. 
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This very case illustrates not only why Section 3 (a) 
(3) was not intended to apply to this type of proceed¬ 
ing but also that if it did apply appellant’s position 
would be no better, either in fact or in law. The the¬ 
ory of Section 3 (a) (3) is that publication puts the 
public on notice as to what constitutes misconduct and 
that then the public would not engage in such conduct. 
Cf. Toledo, P. & W. R.E. v. Stover, 60 F. Supp. 587, 
596 (S.D. Ill.). But it could not be expected that 
the Board, even if it had published a rule, would have 
specified every contingency on which an exclusion pro¬ 
ceeding would be instituted. It would, like other agen¬ 
cies as well as the courts, have had to provide for ex¬ 
clusion in such general terms as “for good cause 
shown,” or “for obstruction of the Board’s processes,” 
or some similarly broad phrase, 13 leaving room for 
construction thereof as individual cases would arise. 
However, since appellant maintains that his assault on 

18 For example, the Rules of Practice of the Civil Aeronautics 
Board provide that “Any attorney practicing before [it] ... may, 
for good cause shown, be disbarred or suspended from so practic¬ 
ing ...” (14 CFR 285.4); the Rules of Practice of the Department 
of Agriculture under the Commodity Exchange Act provide that 
“Whenever the Secretary finds, after notice and opportunity for 
hearing, that a person, who is acting or has acted as counsel or 
representative for another person in any proceeding before the 
Secretary, is unfit to act as such representative or counsel, he will 
order that such person be precluded from acting as counsel or rep¬ 
resentative in any proceeding under the Act” (17 CFR 0.11 (c) 
(1)); see also 16 CFR 2.7 (d) (Federal Trade Commission: “for 
good cause shown”); 47 CFR 1.714 (Federal Communications 
Commission: failure “to conform to recognized standards of pro¬ 
fessional conduct”). 
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the Board’s attorney was justified, 14 it is hardly likely 
that the Board’s rules would have had a more inhibit¬ 
ing effect upon him as a lawyer—assuming the allega¬ 
tions of the General Counsel’s petition are sustained— 
than had the criminal statutes upon him as a respon¬ 
sible member of society. If his contention be valid in 
the instant case it would be just as valid in the hypo¬ 
thetical case posed. Such a result would be manifestly 
absurd. It would probably prevent every agency and 
court from suspending or excluding a practitioner for 
the conduct here charged against appellant. 18 

IV 

Irrespective of the Merits of the Action, the Appeal Should Be 

Dismissed as Moot 

Irrespective of the merits of appellant’s action, this 
appeal should be dismissed as moot. As we have shown 
above (p. 3), appellant has admitted in his Petition 
for Temporary Injunction that the sole issue he here 
seeks to have adjudicated is whether he is entitled to 

14 The claimed justification for the assault was that Board At¬ 
torney Wilson “provoked” it. The provocation claimed is that 
Wilson conducted his cross-examination in a manner which im¬ 
pugned the veracity of the company’s witnesses generally and 
especially of the witness who had just been excused from the court 
room to permit argument in respect of the materiality of the pend¬ 
ing question. See appellant’s affidavit attached to his Motion to 
Dismiss (R. 20-21). 

15 The analogy appellant draws to a criminal prosecution for 
arson (Br. p. 25) suggests that appellant’s position here would be 
the same if the misconduct involved had been felonious in se. (In 
the court below appellant drew the same analogy to deliberate 
homicide). Indeed, the logic of his position would compel him to 
take that stand. 





an injunction against the holding of a hearing (Peti¬ 
tion for Temporary Injunction, (p. 4). Notwithstand¬ 
ing his occasional references to the “proceeding,” it is 
clear that the admission mentioned above truly de¬ 
scribes the nature of his action. Not until the hearing 
was directed did he institute his action. It is the “or¬ 
dering a hearing and the taking of testimony” of which 
he complains (J.A. 4) (italics supplied). It is the cost 
of defending himself at the hearing which constitutes 
the only injury he alleges (Br. p. 36). And, as he fur¬ 
ther admitted in his Petition for Temporary Injunc¬ 
tion, the holding of the hearing would destroy the ef¬ 
fectiveness of any judgment this Court might render 
in his favor (Petition for Temporary Injunction, p. 
4). The hearing has been held and concluded {supra, 
p. 3). In these circumstances, the appeal should be 
dismissed as moot. Mills v. Green, 159 U.S. 651, 653; 
Norwegian Co. v. Tariff Comm., 274 U.S. 106, 111; 
Singer Manufacturing Co. v. Wright, 141 U.S. 696, 
699-700; Paradise Lamd & Livestock Co. v. Federal 
La/nd Bank, etc., 147 F. 2d 594, 596 (C.A. 10), cer¬ 
tiorari denied, 326 U.S. 717. 


CONCLUSION 


For the foregoing reasons it is respectfully sub¬ 
mitted that the judgment below should be affirmed, or, 
in the alternative, that the appeal herein should be dis¬ 
missed. 


William R. Consedine, 

Associate Solicitor, 

A. Norman Somers, 

Assistant General Counsel, 

Irving M. Herman, 

Attorney, 

National Labor Relations Board, 
Washington 25, D. C., 
Attorneys for appellees . 


November, 1950. 



38 


APPENDIX 
Siaiules Involved 

Administrative Procedure Act 
60 Stat. 237, 5 U.S.C. 1001 et seq. 

Sec. 2 (d)— Order and Adjudication. — “Order” 
means the whole or any part of the final disposi¬ 
tion * * * of any agency in any matter other than 
rule making but including licensing. “Adjudica¬ 
tion” means agency process for the formulation 
of an order. 

Sec. 2 (e)— License and Licensing. —“License” in¬ 
cludes the whole or part of any agency permit, 
certificate, approval, registration, charter, mem¬ 
bership, statutory exemption or other form of per¬ 
mission. * ‘ Licensing ’ ’ includes agency process re¬ 
specting the grant, renewal, denial, revocation, 
suspension, annulment, withdrawal, limitation 
amendment, modification, or conditioning of a li¬ 
cense. 

Sec. 3 (b)— Opinions and Orders. —Every agency shall 
publish or, in accordance with published rule, 
make available to public inspection all final opin¬ 
ions or orders in the adjudication of cases * * * 
and all rules. 

Sec. 10 (e)— Scope of Review. —So far as necessary 
to decision and where presented the reviewing 
court shall * * * hold unlawf ul and set aside agency 
action * * * found to be * * * (4) without observ¬ 
ance of procedure required by law * * *. 
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SUPPLEMENTAL APPENDIX 

Opinion of Judge Tamm, dated June 13, 1950 (R. 86-88) 

TAMM, J: The present action is before the Court 
on a motion of the defendants, members of the National 
Labor Relations Board, to dismiss the complaint filed 
by the plaintiff, who is a member of the Bar of Texas. 

The plaintiff’s complaint asks this Court to restrain 
the defendants from further proceedings in connection 
with action initiated by the defendants apparently for 
the purpose of determining whether the plaintiff will be 
permitted to continue his practice before the National 
Labor Relations Board. 

The facts indicate that allegedly the plaintiff en¬ 
gaged in an assault upon an attorney representing the 
defendants in a hearing being conducted by the 
National Labor Relations Board in Texas. The defen¬ 
dants issued a rule to show cause in which the defen¬ 
dants filed a motion to dismiss, and thereafter there 
were several motions and counter-motions filed ulti¬ 
mately resulting in the defendants setting a date for 
hearing upon the charges which the defendants have 
preferred against the plaintiff. 

The defendants’ motion to dismiss is predicated upon 
two grounds; 

First, that this Court is without jurisdiction of the 
subject matter of this action, and 

Second, that the complaint fails to state a claim 
which entitled the plaintiff to any relief. 

It is the position of the defendants that at the pres¬ 
ent stage of these proceedings final administrative ac¬ 
tion has not been taken by the defendants in this action; 
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that the plaintiff is entitled to appear before the Board 
seeking relief from that action. 

The plaintiff, in turn, contends that the defendants 
are without authority, statutory or otherwise, to initi¬ 
ate a proceeding of this kind looking, as it does, to the 
deprivement of a member of the Texas Bar from fur¬ 
ther appearing before the National Labor Relations 
Board. 

The Court, as I have indicated, has carefully re¬ 
viewed the memorandum of points and authorities and 
has read the majority of the cases cited by counsel on 
both sides, in addition to other cases the Court thought 
might enlighten the Court in reaching its determina¬ 
tion and its ruling upon this motion. The Court is of 
the opinion that basically administrative agencies have 
inherent power to control practice before them, and 
that this power of the agencies to control this practice 
is not disturbed by the Administrative Procedure Act. 

The Court is of the further opinion that at the pres¬ 
ent stage of the proceedings there has not been the final 
a dminis trative determination within the requirement 
of the A dminis trative Procedure Act which would 
afford this Court jurisdiction upon which to adjudicate 
the plaintiff’s action at the present time. 

Under the circumstances, the Court believes that it is 
required to grant the defendants’ motion to dismiss. 


it U.S. GOVERNMENT PRINTING OFPICI l»SO-»!4»7S/P.O. SOS 
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